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| doctrine, it is conceding quite too much 
TRUSTS TO APPLY OR TO PAY OVER for the rest of histheory. It follows from 
RESTS AND PROFITS OF LANDS UN- ‘that concession, 1. That the Legislature 
DER THE N. Y. REVISED STATUTES. | did not intend to prohibit trusts for per- 
|sons not under disabilities, or to confine 
| trusts to cases of mere necessity. 2. That 
| the Revisers did not, and could not, de- 
We have been endeavoring to show | signate the persons for whom alone such 
that, to limit the creation of trusts, un- | provision out of the rent could be made. 
der the third subdivision of the fifty-fifth|3. That in no case could it be said 
section of our statute as to uses and j|that the trust is not “valid unless the 
trusts to persons under disabilites, would j trustee is to apply as well as to receive 

be inconsistent with the amendment of | the rents and profits.” 
It is sanaitia that, if the Legislature 


Art. II. 


that act, adopted in 1830, and is not | : 
sanctioned by the Revisers’ original note. | did intend to limit trusts to any particu- 
In other words, that the validity of those | lar class of persons, the beneficiary must 


trusts does not, in any degree, depend | 
upon the capacity or the situation of the 
cestui que trust. This conclusion, though 
adverse to the construction given to the 
statute by Ch. J. Savage and Mr. Justice 
Bronson, finds, it would seem, some favor 
with the latter. In Hawley v. James, 
(16 Wend. p, 158, 9 of Op.,) he observes, 
““I do not say that we should inquire 
into the character of the beneficiary, for 
the purpose of deciding on the validity 
of trusts under the third subdivision, but 
I do say that the trust cannot be valid 
unless the trustee is to apply, as well as 
to receive, the rents and profits.” 

If the negative portion of this sentence 
affirms any thing—if it is to be regarded 
as a concession, that the character of 
the person, for whose benefit the trust 
may be created, is not material; that 
whenever the court may be called upon 
to enforce, or to set aside such trusts, the 
situation or qualifications of the cestuz 
que trust, would not present a question 
to be entertained or looked into, as a 
part of the case to be adjudged ; then, it 
seems to us that, though this is the true 
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belong to that class, or the trust cannot 
stand. The purpose of the law maker 
is to govern. (1 Show. 491. Sir W. 
Jones’ Rep. 105. Plow. Rep. 105, 
201.) Hence, if this legislative intent be 
once ascertained, no ingenuity can baffle 
or elude it. It is not to be sacrificed to 
mere forms, or glossed over by technical 
observances ;—a trust for an object or 
person uot embraced within the inten- 
tion and spirit of the act, could not be 
sustained, though created in the very 
words of this subdivision. The party 
objecting to such a trust could, on filing 
his plaint, set up the fact that the cestuc 


| que trust was not within the statute, was 
/not a married woman, a minor, improvi- 


dent, intemperate nor imbecile, (if, as 
Ch. J. Savage and Senators Maison and 
Young have held, the existence of some 
such disability be an essential qualifica- 
tion,) and thus distinctly tender an issue 
to be denied by the other party. The 
question thus raised would be material 
in the controversy. It would then be the 
duty of the court to “inquire into the 
character of the beneficiary for the pur- 
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pose of deciding on the validity of the 
trust ;’”? and we cannot believe that a 
judge who has been eminently distin- | 
guished by the faithful observance of the | 
behests of the Legislature, and of the | 
principles by which statutes are to be 
construed, could suggest a doubt as to 
the duty of the court in such cases, unless 
he inclined to the opinion that the inte:- 
tion of the framers of the act was to al- 
low a trust for any person, irrespective 
of his or her situation or character. Still 
it is not to be forgotten, that the learned 
judge, in the case above cited, (p. 157 of 
Op.,) has declared that in allowing trusts 
under the third subdivision, “the Legis- 
lature had in view a particular class or 
description of persons who were to be 
provided for by the trust.” 
But while intimating that it might be 
ossible for the court to escape from an 
inquiry as to the character of the bene- 
ficiary, Mr. Justice Bronson must have 
seen how inconvenient and embarrassing 
it would often be, if trusts under this 
subdivision were to be confined in prac- 
tice, to persons possessing “certain spe- 
cial qualifications; qualifications too, 
from their very nature, often depending 
upon mere opinion or suspicion, and of 
short or uncertain duration. In the cases 
of a minor and of a married woman, the 
infancy of the one and the legal duress 
of coverture resting upon the other, 
could be well and easily ascertained. 
Not so, however, where the disability 
arises from the habits or conduct of the 
party. How is it to be determined whe- 
ther the cestut que trust, on the ground of 
intemperance or improvidence, needs 
the aid of a trustee? Gross instances 
of that vice or infirmity, are out of the 
question ; but what shall be the stand- 
ard? Who shall draw the line of sepa- 
ration in those cases where the benefici- 
ary, not utterly lost, stands on the verge 
of a decent respectability? The ques- 
tion cannot be referred to the person de- 
sirous of authorizing a trust, that would 
be making his caprice or fancy the mea- 
sure of the law; nor to the trustee, his 
own existence, as such, depends upon 
the existence of the trust; nor to the 





beneficiary, whose cupidity could always | 
devise some mode of attaining the requi- | 
site qualification. If the supposed in-| 


tention to limit trusts to a particular class 
of persons is to be preserved inviolate, 
these would be dangerous tribunals. 
Though it may involve all the trouble 
and expense incident to the trial of is- 
sues of fact, another and more search- 
ing ordeal must be established. Sena- 
tors Maison and Young however, seem 
disposed to look into the instrument 
making provision for the trust to ascer- 
tain the character of the beneficiary, 
(14 Wend. 354. 381;) but that method 
would be putting the statute at any 
man’s mercy, and enabling a scrivener, 
by a skilful arrangement or choice of 
words, to play with and elude the pur- 
pose of the Legislature. It could not 
suffice, unless substance is to be sacri- 
ficed to mere form, that the direction be 
“‘to apply as well as to receive the rents 
and profits.” It would, indeed, be easy 
to adopt those words, and thus frame 
trusts for “all sorts and people ;” but 
what then becomes of this imputed in- 
tention to tolerate such trusts in only a 
limited degree ? 

It is obvious that all attempts to con- 
fine the creation of trusts, under the sub- 
division, to the descriptions of persons 
referred to in the Revisers’ original note, 
must be fruitless. The elements of a 
practical system—clearness, certainty, 
simplicity—every thing like adaptation 
to the necessities and conveniences of 
mankind—will be wanting. Then is 
this the true construction of the statute ? 
Does it not render that which the Revi- 
sers purposed should be “ uniform and 
intelligible,”—* various, complicated and 
abstruse ”’—* plunging the law on the 
subject into endless uncertainty.” Either 
this interpretation should be rejected or 
the statute forthwith repealed. 

But assuming that the validity of a trust, 
in its creation, does depend upon the 
disability of the beneficiary, does the 
continuance of the trust depend upon 
the continuance of that disability? Ana- 
logous to the principle that the reason 
for a law having ceased, the law itself 
ceases also, does the trust cease on the 
failure of those reasons which justified its 
creation? It has been intimated, (14 
Wend. 377, per Senator Young,) that the 
education of a minor which, under the 
original subdivision, might have been 
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carried on for life, is now to terminate | 
with his minority. In like manner, is | 
the trust for a married woman to deter- | 
mine on her becoming a widow? Or! 
for “‘an absent friend,” on his returning 
to the State? Or for an indigent and | 
thriftless beneficiary on his or her becom- | 
ing so industrious and prosperous as to 
no longer really need the application of 
the rent? Orin the case of a trust cre- 
ting a fund for the use of one intemper- 
ate or improvident, ifthe person lose that 
qualification—cease to be intemperate 
or improvident—is the forfeiture of the 
bounty, which otherwise would have been 
conferred, the penalty of that reforma- 
tion # 

If not, then it cannot be said that a) 
provision under this subdivision, to apply 
such rents, is sustained because of some 
necessity arising from the existence of 
such disabilities, or that the peculiar 
condition of the beneficiary has any thing | 
to do with the validity of the trust. 

We shall not pause to consider the 
moral tone of that legislation which 
elevates, in point of privilege, the idle 
and profligate, above the sober and 
useful citizen; which enables the for- 
mer to receive benefits often denied to 
the latter, making these benefits more 
certain and abundant as the beneficiary 
becomes more unworthy or necessitous, 
because there are consequences arising, 
not from the act itself, but from an erro- 
neous construction of it. But the objec- 
tions to that construction, suggested by 
these considerations, would seem to be 
insuperable. 

The admission however, that in cases 
like those above referred to, the trust 
may survive the disability, cannot be 
reconciled with the proposed limitation 
of the statute. Upon principle, the quali- 
fication of the beneficiary must be a 
material in one stage of the trust as in 
another ; especially if trusts are to be 
confined to cases of necessity, and if a 
person may be represented by a trustee 
only on the ground that he is incapable 
of acting in his own behalf. Otherwise 
the restrictive policy imputed to the act, 
would have no certain or potential exis- 
tence. A temporary weakness or frailty 





/rents can only be for minors. 





in the person or character of the cestui 
que trust, easily assumed and easily sha- 


ken off, will be deemed a sufficient apol- 
ogy for invoking the aid of the statute, 
and, in many cases, though the qualifica- 
tion may continue only for a day, the fruits 
of the trust may be enjoyed for years. 
But the 55th section of the statute af: 
fords, in itself, conclusive evidence that 
the trusts in question are not to be con- 
fined to persons in any peculiar relations. 
Under the Ist subdivision the trust is for 
creditors; under the 2d subdivision, for 
legatees and to satisfy any charges on the 
land; and under the 4th subdivision, to 
accumulate rents for the purposes and 
within the limts prescribed in the Ist 
Article of that title. By the 37th sec- 
tion (1 R. S. 720) to which reference 
is thus made, this accumulation of 
Thus 
the special objects of the trusts to be 
created under these several subdivi- 
sions are distinctly designated—credi- 
tors, legatees, minors, and charges on the 
lands, as by judgments or mortgages. 
After the same distinct and intelligible 
mode of enactment, the third subdivision 
authorizes the application of rents and 
profits to the use of any person—not 
any person belonging to this class or 
that, or possessing any distinctive quali- 
fications, or resting under disabilities— 
but for any person in the unrestricted 
sense of that term. Nor is there, as in 
the fourth subdivision, any provision de- 
fining those words, or limiting their ap- 
plications. As the creation of the trust 
does not depend upon the character of 
the cestui que trust, so, neither does the 
continuance of it; the term is not limi- 
ted to the duration of any disability, 
but may be for life, or for a shorter pe- 
riod. The trust is subject to no condi- 
tion whatever, save that by the rules pre- 
scribed in the first article of the second 
title, the alienation of the property in 
trust shall not be suspended longer 
than during the continuance of two lives, 
and that, by other provisions in the se- 
cond article, neither the recipient of the 
rents, nor the trustee, shall assign or 
transfer their respective estates. ‘ 
In Coster v. Lorillard, before cited, 
Mr. Senator Young, while concur- 


ring with Ch. J. Savage, also relies 
upon the original note of the Revisers, 


framed 


in view of this subdivision 
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as first adopted. Not content with this, 
he resorts to other sections of the act, 
which were passed conjointly with the 
55th section, section 60th vesting the le- 
gal estate in the trustee, section 65th 
prohibiting its sale or transfer, and sec- 
tion 63d enjoining the person entitled to 


had been adopted with reference to the 
55th section as enlarged! The error as 
to time having been corrected, the ob- 
jection has neither force nor application. 
If existing sections are inconsistent with 
another, or with an amendment about to 
be adopted, their repeal or modification 





the rents from disposing of that interest. would be a natural work. So, too, it is 
He says that this is the only instance in| well that all parts of a system should 
which such multiplied prohibitions have | harmonize, but to insist upon a particu- 
been cast about men to prevent sales, !lar adjudication because of some sup- 
and that such laws never could have | posed incongruity between such sections 
been intended for general use. Nay, he | and the nice sensibilities of the cestut que 
thinks, that to extend such provisions to trust, seems to be a doubtful mode of 
any save a class of persons under disa- | construction. 

bilities, would be arbitrary and unjust,! But it was not advisable that those 
certain to excite the humiliation of the | sections should have been repealed, as 








ecestut que trust, and the indignation of all 
mankind, (14 Wend. p.379 of Op.) As 
if courts of justice could take for their 
guidance the fine drawn maxims peculiar 
to codes of honor, rather than the plain 
and practical rules and principles con- 
sonant with real life. As if men whose 
self-respect is so exalted as to unfit them 
for daily contact with the world, unroman- 
tic as it is, were to be dealt with tenderly, 
and have their artificial and evanescent 
sentiments recognized in legislation! As 
if a cestui que trust of undoubted capaci- 
ty, might not, by improvidence, or by 
misfortune arising from no fault of his 
own, be stripped of the bounty con- 
ferred upon him ; and as if that squea- 
mishness, which causes him to feel hurt 
because a gift comes shackled with these 
restraints, were something better than 
ingratitude in disguise! The truth is, 
legislation itself involves no compli- 
ment to any class, since numerous penal- 
ties hang suspended alike over “ the evil 
and the good,” and in various relations 
of life and departments of business, we 
are hemmed in by so many restraints 
that, as the price of our civilized condi- 
tion, no right of property remains abso- 
lute and unqualified. 

The Senator appears to have forgotten 
that these peculiar sections were passed 
before the amendment of the third sub- 
division. When that change took place 
they were not repealed, and this, ac- 
cording to Mr. Justice Nelson and Mr. 
Justice Cowan, was mere inadvertence in 
legislation. (14 Wend. 331; 16 ib. 200.) 
Yet the Senator refers to them as if they 


the same persons for whose benefit this 
subdivision was at first adopted, are yet, 
in common with others, the objects of such 
trusts. The 63d section is as necessary 
now as it ever was, for the protection of 
those under disabilities, while as to those 
who possess a sound capacity it may be 
useless, but never can be injurious. 

Nor is it easy to perceive how “ the 
indignant reprobation,” which the Sena- 
tor apprehends as consequent upon such 
“ interference with the volitions of man- 
kind,” can aid his argument. It is a gra- 
tifying circumstance that, without the 
sacrifice of any principle, some laws may 
be administered consistently with the po- 
pular will, but it is a source of security, 
more consolatory far, that alllaws are to 
be enforced independently of any such 
behest. But if this were not so, what 
are we tothink of that tnterference with 
the volitions of a testator which forbids 
his directing that the rents and profits of 
real estate left by him in trust, shall be 
paid over to the object of his favor, or 
which denies to him the right of making 
any provision out of such rents for the 
| benefit of his friend, save on the humili- 
|ating assumption, that such person be- 
| longs to a class incapable of making a 
| discreet use of the fund, a class fit only 
_to be placed under the absolute domina- 
‘tion of a trustee? Yet, with all his 
| eagerness to hold inviolate the volitions 
| of mankind, the Senator finds nothing in 
| this conflicting with the general liberty ! 
| If “every rule of law which impedes 
| 





or discourages the acquisition of aliena- 
tion of property, is a substraction from 
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the elements of public prosperity,’ how 
could the Senator commend that legisla- 
tion which should impose the restraint in 
question, as either politic or wise? If 
the owner of an estate, on seeking to 
create a trust as to rents and profits, is 
led by a sense of duty, or by affection, 
to select the beneficiary from one class 
of his friends, is it a light matter that 
you cross his purpose, and with potent 
dictation, point out to him other persons, 
for whom alone he can make such pro- 
vision ? Is that rule of law which denies 
to a testator the right of directing how 
and with what degree of liberality the 
rents and profits shall be applied to the 
use of a cestui que trust, and under certain 
cold calculating rules of economy, vests 
all discretion in the trustee, just and rea- 
sonable? Is there nothing in all this 
affecting the public prosperity? nothing 
impeding or discouraging the alienation, 
and, consequently, the acquisition of 
property ? 

The policy of giving an enlarged 
scope and free exercise to the power of 
disposing of property by devise and 
otherwise, has been vindicated by expe- 
rience, and is in perfect harmony with our 
whole system. This right of disposition, 
subject to such restrictions only as may 
be necessary for the public good, should 
be encouraged ; it is of vital moment to 
the general welfare—an incentive to the 
acquisition of an estate—one of the re- 
wards due to a life consecrated to la- 
bor—a consideration entering into and 
enhancing the value of property. Hav- 
ing fixed the period during which the 
power to alien lands may be suspended, 
and thus giving an effectual. check to 
whatever tendency there may be in the 
human heart, whether arising from fa- 
mily pride, or more sordid considera- 
tions, to lock up estates by testamentary 
accumulations, the most jealous legisla- 
tion might well rest satisfied without en- 
acting further prohibitions. It can be of 
no moment to the public whether a par- 
ticular trust be for the payment of rents 
to a cestui que trust, or for their applica- 
tion to his use, whether the measure of 
bounty be stinted or liberal: whether 
the beneficiary be taken from one class 
or from another of the community. 





be left to the person creating the trust, 
and from his determination there should 
be no appeal. 

It is admitted on all hands, that the 
owner of an estate may grant or be- 
queath it to his relatives and friends, or, 


'disregarding all claims arising from 


either consanguinity or friendship, may 
bestow it upon a stranger, one intempe- 
rate, improvident, thriftless and un- 
worthy. Having no creditors to be af- 
fected thereby, the law is satisfied. But 
if, instead of the absolute, he should give 
a qualified property—not the land itself, 
but the fruits of it—that is deemed im- 
prudent! It is said that “the bounty of 
the donor would soon find its way into 
the hands of gamblers and sharpers, or 
be wasted in dissipation.” (14 Wend. 
158.) A more misplaced  solicitude 
could not have been conceived. As 
though these evils were more lamentable 
in cases where the estate itself is secure, 
and the rents only can be squandered, 
than where the whole property is put 
into the same unsafe hands, liable to be 
swept into the vortex of riotous living, 
to be swallowed up forever! In the one 
case, after some of the instalments of 
rent have been cast to the winds, the 
dissipated donee may reform, and the in- 
come thereafter remain ; in the other, one 
rash or inconsiderate act may make the 
prodigal son a beggar, and repentance, 
however earnest and immediate, would 
be fruitless. Yet we are to suppose that 
the remedial policy of the Legislature ex- 
hausted itself upon the lesser evil, leaving 
the other untouched! The truth would 
rather seem to be, that such considera- 
tions were not within the cognizance of 
that body, else this inconsistency could 
not have been overlooked. As real es- 
tate may be given to a married woman, 
why may not the rents? If it is to be 
tolerated that under a trust, as to per- 
sonal property, the interest of money, 
or dividends accruing upon stock, may 
be paid into the hands of the beneficiary, 
why may not a like sum be paid to such 
person, though arising from the rents of 
real estate in trust? It is no answer to the 
objections which ha ve been urged against 
limiting trusts to any particular descrip- 
tion of persons, and requiring the rents 


These and the like considerations should | to bea pplied by the trustee, to say that the 
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Legislature has so willed it to be, or 
that, by the statute, the payment of such 
rents to the beneficiary has been prohi- 
bited. That is assuming the very thing 
to be proved, and closing one’s eyes to 
those lights, which, in all times, have been 
used to determine questions arising upon 
such enactments. 

In ascertaining the intent with which 
the statute was adopted, and the scope 
and operation of it, the considerations 
which we have been urging are pertinent, 
If this limitation of trusts, and this man- 
ual application of rents by the trustee to 
the use of the beneficiary, would have 
been inconsistent with sound policy and 
common sense and equity, would lead 
to inconveniemte, uncertainty and unne- 
cessary expense, then some other con- 
struction of the statute must be the true 
one. It is not to be supposed that the 
Legislature would do an unwise thing. 
On the contrary, it is well settled, that the 
intention of the lawgiver is to be taken or 
presumed according to what is consonant 
with reason and good sense, (Plow. 
205 ;) and that this intention is sometimes 
to be collected from the cause or neces- 
sity of making the statute, and some- 
times from other circumstances, (2 Inst. 
65. The King v. Younger, 5 T. R. 449.) 


Hence the importance of determining 


whether a trust under the 3d subdivision 
can be created for persons of sound 
capacity, capable of applying the rents, 
or only for persons under disabilities. 
Upon this question, the whole argument 
in favor of a trust to pay over rent de- 
pends. We think it clearly appears 
that the trust may be for the former 
class. Ifso, the Legislature did not in- 
tend to compel the trustee to perform the 
unnecessary labor of actually applying 
the rents, and the trust need not be in that 
form; true, the words pay over, &c., are 
not in the section, nor need they be. A 
statute does not consist in words merely, 
but in sense, meaning and intention, and 
is to be construed according to that 
sense and meaning, rather than accord- 
ing to the words. (Plow. Z, 109, 110, 
464; Dwarris on Stat. 690.) So it has 
been ruled that a thing within the inten- 
tion of the statute is comprehended in 
the purview of it, though not within its 
letter. (Plowden, 366, 467.) And in 





numerous cases statutes have been con- 
strued quite contrary to the letter, to 
make them agree with reason and good 
sense, (Plow. 205, 39; Jackson v. Col- 
lins, 3 Cow. R. 89; 15 Johns. Rep. 380. 
Crocker v. Crane, 21 Wend. 211; Bac. 
Abr. tit. Statute, (I), pl. 5; Margate Pier 
Co. vy. Hannani, 3 B. & A. 226; Edwards 
v. Deck, 4 ib. 212.) 

By the 45th section of our statute 
(1 R. S. 721) it is provided that uses and 
trusts, except as authorized and modified 
in that article, are abolished. No provi- 
sion is to be found in the act, authorizing 
public trusts and gifts for charitable uses, 
but these will be sustained, notwithstand- 
ing that sweeping prohibition, (Shotwell, 
Executor, v. Nott, 2 Sand. Ch. R. 46.) 
This is on the ground that the abolition 
of such uses and trusts was not within 
the intention of the Legislature. 

It has been said that “ the trustee is 
to apply as well as to receive the rents 
and profits,” because the word apply is 
in the subdivision, but the answer is that 
such words are controlled by the inten- 
tion of the act and must be interpre- 
ted accordingly. It is not enough that 
the thing be within the letter of the 
statute, it must also be within the spirit 
of it. This well accepted rule is illus. 
trated in several of the cases before cited. 
But, in this instance, it is not necessary 
to depart from the letter of the subdivi- 
sion, as the word apply has more than 
one signification, and the only question is 
which should be adopted. This must 
depend upon the form of the trust and 
the capacity of the beneficiary. As 
to some cases, the word apply doubtless 
means that the trustee is to disburse the 
rents and profits ; in other cases, that he 
should apply those rents to the use of 
the cestuis que trust, by paying the money 
over tothem. The former is according 
to the more strict and literal, the latter, 
the more liberal and comprehensive un- 
derstanding of the term ; and either mode 
of application, as adapted to the nature 
of the case, would be a substantial com- 
pliance with the statute. 

It would be easy to refer to decisions 
where the courts have departed from the 
more obvious meaning of words used in 
statutes. For example, in the New-York 
Statutes, to prevent usury, the word loan 
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has been extended to cases where the 
transaction was in point of form a sale, | 
to the end that the statute might not be | 
evaded. The word borrower was, in like | 


| 


manner; held to include persons other | 
than those who really borrowed the mo- | 
ney, and by plainiif’'is to be understood, 
not only the plaintiff of record, but the | 
plaintiff in interest. As Hargrave has | 
it, the different modes of acquiring land | 
are, by act or operation of law, and by 
title of purchase, as by the act or agree- 
ment of parties. The word purchase, in | 
its popular sense, means to acquire pro- | 
perty by one’s own act, and for a consi- 
deration, as distinguished from the ac- | 
quisition of it by gift or devise. Yet it 
has long been well settled that the words , 
title to land by purchase, when used in 
statutes, include not only what may have 
been purchased in fact, but acquired by 
every. other mode save that of descent. 
As the word apply has more than one 
meaning, we may select that which best 
accords with the purpose of the Legis- 
lature, and with reason and good sense. 
The question then is, did the Legislature 
intend that the trustee should actually 
apply the rents to the use of the cestuis 
que trust, in those cases where the latter 
are as well qualified to use the money as 
himself? We think not, because it would 
be unsuitable, and, in the case of mar- 
ried women, often scandalous; it would 
be the performance of unnecessary labor 
for the sake of mere form, and be at- 
tended with great expense. I[t would, 
moreover, be against sound policy, as 
the beneficiary would often become the 
mere creature or dependent of the trus- 
tee. It ought not to be forgotten that “a 
control over one’s living is, in many 
cases, a control over one’s actions” and 
principles. Then too, this application 
of rents by the trustee would, some- 
times, be impracticable, as where the 
trust property may be situated, and the 
trustee reside, in one section of the state, 
while the beneficiaries live in other sec- 
tions, or in other states. But even 
where the thing may be practicable, if 
the rents are to be applied, in accordance 
with Senator Maison’s rule, “ as the ne- 
cessities of the cestwis que trust may re- 
quire,” there would frequently be a sur- 
plus, and so much of the trust would fail, 





while in those cases where the beneficiary 
might acquire a competence by his own 
industry, the whole trust becomes inope- 
rative. JN. 








U.S. Distriet Court, 
| Portland, Maine.| 


Before the Honorable ASHER WARE, U. 8. 


District Judge. 


In THE MATTER OF Henry Warren, A 
Bankrurt.—September, 1847. 


a 


PARTNERSHIP, EVIDENCE OF—DISTRIBU- 
TION OF ASSETS. 


A partnership may exist in a single as well as ina 
series of transactions. If there is a joint pur- 
chase, with a view toa joint sale,and a communion 
of profit and loss, this will constitute a partnership. 

There may be a partnership in buying and selling 
lands as merchandise ; and so far as third per- 
sons are concerned, it may be proved by the same 
evidence, though, as between the partners, it may 
be necessary to prove the partnership by written 
evidence. 

Generally, when a member of a firm makes a note, 
or draws a bill, in his own name, though it is 
known to be on the partnership account, the 
firm will not be bound. 

But this rule does not prevail where there is a se- 
cret partner unknown to the creditor. 

Nor when one of a firm has been in the habit of 
drawing and endorsing bills in his own name for 
the use of the firm, and the other partners have 
treated them as binding the firm. 

On the dissolution of a partnership in cases of in- 
selvency, the rule of equity is, that the partner- 
ship creditors have a preferred claim against the 
assets of the firm over the separate creditors of 
the partners, and the separate creditors have a 
like preference over the partnership creditors 
against the separate assets. 

This rule of general equity is established as the rule 
of distribution by the 14th section of the Bank- 
rupt Law. 


In this case the bankrupt petitioned 
both as an individual and as a partner 
in the late firm of Warren & Brown. 
There were both partnership and sepa- 
rate assets, and both partners were in- 
solvent. A question arose between the 
different classes of creditors, whether 
the partnership, which was originally 
entered into in the business of attorneys 
and counsellors at law, extended to their 
speculations in lands, and if so, by what 
criterion the debts, which originated in 
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land transactions, should be distinguish- 
ed from the separate debts. 

The case was argued by Jewett and | 
Hobbs for the separate creditors, and by 
Adams and Rowe for several creditors, 
who it was contended were partnership 
creditors. The material facts are stated 
in the opinion of the court. 





Ware, District Judge—tIn the spring 
of 1834, Warren & Brown formed a 
partnership for carrying on the business’ 
of attorneys and counsellors at law. 
There were no written articles of part. | 
nership, but the understanding between 
them was, that it was to be confined to 
their professional business. Without | 
any additional agreement they began) 
soon after buying and selling timber | 
lands. There was no formal agreement | 


| 


not long, however, before the name of 
the firm was freely used in these land 
securities ; at first, it seems, by Brown, 
but not objected to by Warren. This 
trade in timber lands appears to have 
led to the lumbering business, and they 
seem to have been engaged in the same 
way without any special partnership 
agreement. Whatever may have been 
the private intentions of the parties, it 


'seems that they must have soon come to 


be considered and dealt with by others 
asa firm. A list of notes or bills of ex- 
change is produced, taken from the 
books of Warren, more than sixty in 
number, commencing with the spring of 
1836 and continued to the fall of 1839, 
growing out of land and lumber trans- 
actions, in which the name of the firm 
is used as promissor, drawer, acceptor, 





as to the terms on which this business| and indorser for various amounts, from 
was to be carried on, but they do not| small sums up to two, three and five 
appear originally to have contemplated | thousand dollars, and in the whole ex- 
a general partnership in land transac- ceeding $50,000. It is quite impossible 


tions, and probably did not anticipate that such an amount of business, con- 


the extent to which their speculations tinued for such a length of time, could 
were eventually carried. It was under-| have been done in the partnership name, 
stood between them that either might| without its being generally understood 
purchase, but that the other was not that a partnership in the business ex- 
bound to take a share in the purchase |isted. Third persons must have dealt 
without his own assent to each particular | with them and given them credit on that 


purchase, but when both parties assent- | 
ed to the purchase, they were to share | 
in equal portions in the profit or loss. | 
According to the usage of the time they | 
sometimes purchased and sold lands di- | 
rectly, and sometimes pre-emption bonds | 
or contracts for the sale of lands. 

This land business was commenced in 
the fall of 1834, and was continued on | 
an extensive scale through the ensuing | 
winter and summer, until the period of | 
speculation was over. Though they did 
not contemplate originally a general 
partnership, and each was considered at 
liberty to purchase and sell on his own. 
private account, there were in fact no. 
timber lands purchased by either, except | 
what were taken on joint account. | 
When they commenced the business _ 
they gave their joint notes signing se- | 
parately, and not the partnership name, 
but more frequently the securities, for | 
the convenience of negotiation, were in| 
the form of bills of exchange, drawn by | 
one and accepted by the other. It was 


understanding. 

The earliest land transaction in which 
they were engaged was with Thacher 
and Parker. This was an obligation of 
Thacher and Parker, to convey to them 
12,040 acres of land at the price of two 
dollars an acre, part to be paid in cash, 
and part on credit of one, two and three 
years, provided satisfactory security was 
given in sixtydays. This obligation is in 
the hand-writing of Warren, and the obli- 
gation runs to them in their partnership 
name; so that from the very commence- 
ment of their speculation, whatever may 
have been the private intentions of the 
parties, the business was transacted in a 
way that must have led those who dealt 
with them to suppose that a partnership 
existed, and that the trade was on part- 
nership account. Between the parties 


_ themselves in the earlier part of their 


speculations, each purchase was treated 
as a separate and independent transac- 
tion, and when the land was sold the par- 
ties settled it and divided the profits and 
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loss. But this was a private affair be- 
tween themselves, and not known to 
third persons with whom they dealt. 

A partnership may exist in a single 
transaction as Wellas ina series. Story 
on Partnership,§21. Pothier Contract de 
Societe, No. 54. 3 Kent’s Com. 30. If 
there is a joint purchase with a view to 
a joint sale and a communion of profit 
and loss, it is a partnership trade, al- 
though it is confined to a single thing. 
Dig. 17, 2, 5. - Now every purchase 
was made with a view to a joint sale on 
joint account, so that without any gen- 
eral agreement for a partnership, they 
were in law partners in every pur- 





chase, and by the habit of buying and | 
selling in this way, they held themselves | 
out to the public as general partners in | 
the business. 

There may be partnership in buying 
and selling lands as well as in or- 
dinary commercial business. 21 Main | 
Rep. 412. Dudley v. Littlefield. Story' 
on Partnership, § 23. And so far as! 
the rights of third persons are involved, 
it is not perceived why it may not be 
proved by the evidence. To give full 
effect in law to the partnership between 
the partners themselves, it seems to be 
necessary that the articles be in writing. 
For if the partnership is by parol only, 
and one of the partners makes a pur- 
chase of lands in his own name but in- 
tended for the benefit of the firm, the 
other on the mere ground of the partner- 
ship, that being by parol, cannot take 
advantage of the contract, for if he could 
he would acquire an interest in lands by 
parol directly in opposition to the Statute 
of Frauds. 3 Sumner 452, 471, Smith 
v. Barnham. But this is only between 
themselves. . Third persons dealing with 
them are not effected by any private ar- 
rangements between the purtners un- 
knowntothem. Ifthey hold themselves 
out to the public as partners, those who 
deal with them have a right so to regard 
them and they will be hound as partners. 

It appears to me that there is abun- 
dant evidence to prove a partnership, in 
their land speculation, as to third per- 
sons. Their very first contract was in the 
name of the firm and every succeeding 





one, whether made in form in the name 
of the firm or not, was adopted by them 
VOL, V. 23 


and taken on jointaccount. Though the 
securities they gave in their earlier trans- 
actions were not given in the partnership 
name, yet when they gave their joint 
note, and one drew a bill and the other 
accepted it, it was as well understood to 
be a partnership transaction, as if the 
names of the firm had been used. But 
the business having been transacted in 
this way, a question arises of some diffi- 
culty, whether on the bankruptcy or in- 
solvency of the partners, these debts are 
to be placed to the partnership account 
and are a charge on the separate ac- 
counts of the partners. 

By the general rule of law, if one 
member of a firm makes his separate 
note, or draws a bill of exchange in his 
own name, he will be bound and not the 
firm, although it is on account and for 
benefit of the partnership. Story on 
Partnership, § 124, 127. The general 
reason by which this decision is vindica~- 
ted is, that the creditor by accepting the 
separate security of the individual part- 
ner, is supposed to have elected to 
take that in preference to the security 
of the firm. As the decision proceeds 
on the ground of a supposed choice in the 
creditor,it does not hold in cases where 
it appears that no choice could have been 
made ; and consequently where there is 
a dormant partner, and not known to the 
creditor, if the contract is for the benefit 
of the partnership, he will be bound, 
although he is not named. And for the 
same reason, where one of the partners 
has been in the habit of drawing and en- 
dorsing bills and notes in his own name 
for the use and benefit of the firm, if it 
appears that the other partners have 
treated such signature as binding on the 
firm, the name of the partner will be 
held as standing for that of the firm, and 
be binding upon them. So it was ruled 
in the case of the South Carolina Bank v. 
Case, 8 Barn. & Cress. 267. Story on 
Partnership,§ 142. The creditor will be 
held as trusting not the partner alone 
but the firm. It is not therefore uni- 
versally true, when a contract appears 
on its face to be the separate of one 
partner, that it will not be binding on the 
firm if it is understood to be, and is in 
fact for their benefit. The presumption 
that arises from the form of the security 
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that the separate name of the partner | natural equity, in allowing the creditor 
was taken from choice, may be overcome | a preference against that fund which his 
by proof, that no such election was made. | contract has contributed to augment. 

The true and more general principle; On the dissolution of a partnership in 
seems to be, that when the intention of | cases of insolvency, the rule in equity is 


contracting parties is that the firm shall 
be bound, and the contract is within the 
scope of the partnership business, the 
contract will bind the firm in whatever 
form it may be made. 

But when a partnership consists of two 
persons, and they both sign a note or 
bill with their individual names and not 
by the name of the firm, and one draws 
a bill and the other accepts it, if it be in 
fact for a joint or partnership object, 


that the partnership creditors have a 
preferred claim against the partnership 
assets over the separate creditors of the 
'partners, and the separate creditors of 
| the individual partners have a like pre- 
ference over the partnership creditors 
against the separate assets. The prin- 
ciple is, that each class of creditors is 
thrown on that fund, to which he has 
| given credit, and which he has contribu- 
'ted to.enrich, and neither class can come 





there would seem to be strong reasons | on the other estate until the appropriate 
for putting it in the marshalling of secu- ‘creditors of that estate have been fully 
rities to the partnership account. Indeed | satisfied. 3 Kent’s Cum. 64, 5, note. The 
it has been held that if two persons who | same general rule holds in bankruptcy. 
are not partners, unite in drawing a bill | In England it is indeed, in bankruptcy, 
of exchange, they are to be considered qualified bysome exceptions partly found- 
as partners in that bill. It is said that | ed on technical reasoning and partly on 
the public are to infer their relation to some supposed convenience, but certain- 
each other from the face of the paper. | ly not standing on any plain and in- 


3 Kent’s Com. 30. Corvick v. Vickery, 


Doug. 653, and a like decision has been 
made on a joint and several promissory 
note, so that a demand or notice to one. 


is a demand or notice to both, though 
perhaps the weight of authority is where 
the parties are not in fact partners the 
other way. Story, Promissory note,§ 239, 
note. Story, Bills of Exchange, § 197. 
But where two persons, who are part- 
ners, unite in drawing a bill or making a 
note, though they sign their several names 
and not that of the firm, if it is in fact for 


partnership purposes, I am not aware | 


that it has been decided that such a note 
or bill is not to be treated throughout as | 


| telligible rule of equity or justice. Story 
on Partnership, § 377, 331. Eden on 
| Bankruptcy, 170, 175. 

| The rule of distribution, established 
|in the general jurisprudence of courts of 
equity, has been incorporated in express 
terms into our bankrupt law. The 14th 
|section directs that after the expenses 
|and disbursements of the assignee are 
fully paid, the whole of which are a 
charge on the whole property, “ that the 
“net proceeds of the joint estate shall 
‘be appropriated to pay the creditors of 
‘the company, and the net proceeds of 
“ the separate estate of each partner shall 
“be appropriated to his separate credi- 





| 
| 


a partnership security; that a demand “tors; and the balance, if any of each 
or notice to one is not a demand or no. | “estate, after paying the debtsprimarily 
tice to both, orthat a creditor holding such | “ chargeable upon it, shall be carried to 
a security would not have, in the adminis- | ‘the other estate.” The language of 
tration of assets, a preference against | the law is clear and explicit, and the only 
the joint estate over the separate credi- | question left is, which are partnership 
tors of the partners. The general lan-| and which separate creditors. 1 have 
guage of elementary writers leads to the | already expressed my opinion that the 
conclusion, that such a note or bill is to | speculations in land were from the be- 
be treated to all purposes, as strictly a | ginning on partnership account, and in 
partnership security. The reason for so | whatever form the securities were given, 
doing in the marshal of assets and se- | the presumption is that credit was given 
curities is certainly very strong. The ,tothe firm. That presumption however 
fruits of the contract have gone to in- | may beovercome, by proof that credit was 
crease a secret fund, and there is a in fact given to the individual pariners. 
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IN THE MATTER OF THE ACCOUNTING OF 


The Surrogates Eon t. | 


{ court of law may declare it due, but this court 


alone declares it payable. 


| When a claim is presented to an executor or admi- 


[ New- York.] | 


Before the Hon. CHARLES McVEAN, Sur- 


rogate. 
| 


Ropert Puyre, ADMINISTRATOR OF | 
Ww. F. Puyre, DECEASED. 


The Surrogate’s Court has not jurisdiction to try | 


nistrator within the six months of publication, it 
being a proceeding instituted by him against 
claimants, he is bound to be explicit in his rejec- 
tion of the claims of creditors, or the presu:p- 
tion will be that they were admitted. 


When such claims are presented out of the six 


months, and the creditors claim they were ad- 
mitted, and the executor denies they were ad- 
mitted, the affirmative of the issue is upon the 
claimant, and there is in such case no presump- 
tion of admission from a mere omission of a no- 
tice of rejection. 


and determine rejected or disputed claims and | When an executor or administrator is called upon 


debts against the estate of a deceased person, in | 
proceedings against the administrator or execu- | 
tor, for that purpose. It has the exclusive juris- | 
diction to decree the payment of debts establish- | 
ed, either by the admission of the executor or ad- | 

ar . | 
ministrator, or by the judgment of a court of | 


by order to render an account of his proceedings, 
he is bound to state as part of those proceedings, 
whatever may have occurred in respect to such 
debt between him and the claimant. If he now 
disputes the debt, and denies that he ever ad- 
mitted it, this statement, like any other part of 


gee F , | the account, may be disputed, and is settled by 
The publication of the notice for six months for) the surrogate as a matter of fact on the evidence 

the exhibition of claims, is a proceeding to en-| that may be adduced. 

force the determination of claims. In this pro- 


ceeding, the executor or administrator acts in a me 4 
judicial capacity in the rejection or disputation Tue order that the administrator ren- 


and admission of debts. | der an account of his proceedings as ad- 
The rejection or disputation of a debt by an admi- | ministrator, was obtained on the appli- 
nistrator within the six months of publication, is cation of G. P. & L. Gratacap on the al. 
so far judicial in its nature, that it is a determi- | legation that they were creditors of the 


nation as to the right of action itself, unless a |. aa ; 
suit be commenced, either by reference or other- | ntestate. On the return day of the or- 


wise within six months after such rejection, and, der, the administrator filed affidavits 
is as good a bar as any other judgment. The then denying the claim of the credi- 
admission of the debt within the six months of | tors, insisting that it was void for usu- 


ublication, is immediately final as a judicial act F 
= between the oe te and os mag and | ry- The surrogate decided that the 
is as available as a judgment in a court of affidavits were not an answer to the or- 
law. der, which was an order that the admi- 

The rejection of a debt, either before or after the! nistrator render an account of his pro- 
six months publication by an executor or admi-| ceedings, and that it in the plainest term 
nistrator, is of no judicial force whatever. Nei- | ee . : 
ther can such rejection affect the right of action | required an account of all his proceed- 
of the creditor by lapse of time or otherwise. |ings. That it was indispensable that 

A debt admitted by the executor, or established by| the account should be rendered the 
judgment, after the expiration of six months of | game as if presented for final settlement. 
publication has expired, and which was not pre- That h f t of proceedings in- 
sented within the six months, is not entitled to a | oS ee oe eee ee ee 5° 
pro rata distribution of the estate, but is payable | cluded within it as part of the proceed- 
out of the remaining assets. ‘ings all the debts which were allowed, 

The debt may be established, although the estate | disputed or rejected by him, including all 
may have been fully administered, and the exe- | the particulars in relation to the admis- 
cutor or administrator discharged from liability to | -. I pee ‘ “Seer GGT 
pay. /sion or rejection of the claim of these 

A debt admitted by the executor, or established by | creditors. And that upon such account 
judgment, before the commencement of the six! the issue would be raised which the sur- 
mouths’ publication, is of the same force as if it | rogate would settle. Further time was 
had been presented within the six months, and} .° | dministrator t af 
adinitted or established, and the right of distri- | ati 6 ee se oes 
bution is the same. |with the order. Afterwards, on the 

The right to commence an action in a court of! 22nd November, 1845, the adminisira- 
a is _o oe by the provisions of a ms tor rendered a full account of his pro- 

ute, Making debts against estates payable after - H ; aT ¢ a 
the expiration of a came The 74 st for the | ceedings, by which it = gia. 
payment of the debt, and the judgment that it is| TS Were granted on the 29th October, 
Tecoverable, are made by different courts. A| 1842; that the six months publication 
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for claims to be exhibited, was commen. | 
ced in May, 1843. That the claim in 
writing of the applicants, (the Grata- 
caps.) was left at the store of the admi- 
nistrator in the city of New-York before 
the publication of said notice was com: 
menced. Thathe r: jected it for the rea- 
son that it was void for usury. That no 
suit was ever commenced by the claim- 
ant; and that the debt was not now due. 
It did not appear by the account that 
the administrator ever gave notice of 
his rejection of the claim, or that he was | 
ever asked to admit it beyond what is im 
plied from the fact that the claim (a copy 





of which is set forth in the account,) was | 
left at the store of the administrator. 

The creditors (the Gratacaps) not hav- 
ing itin their power to disprove the state- | 


. | 
ments of the account, the case was | 


therefore argued on the case as made 
by the account of proceedings. 


Joseph Wallis, for applicants. 


Edward Sandford, for administrator. 


The Surrogate—Has this court the 
jurisdiction to try and establish a dis- 
puteddebt? Iam entirely satisfied that 
ithas not. The only color of authority 
for the claim of such jurisdiction is found 
in the statute defining its powers and | 
duties on the final settlement of the ac- 
counts of proceedings of administrators, 
&c. The provision is in these words: | 
“He (the surrogate) shall make a de- 
cree for the payment and distribution of | 
what shall so remain, to and among the 
creditors, &c., and in such decree shall 
settle and determine all questions con- 
cerning any debt, claim, legacy, bequest, 
or distributive share, to whom the same 
shall be payable ; and the sum to be paid 
to each person.” 2 Rey. St. p. 95,sec. 71. 
The surrogate is to determine the same 
questions as to debts that he is as to lega- 
cies—whether they have preference, &c. 
over other debts, &c., &c. This provi- 
sion is found in the same chapter which 
regulates and prescribes with minute- 
ness the mode in which disputed claims 
against administrators, &c. are to be 
tried and determined. Again, no one can 
institute proceedings for a final settle- 
ment against an administrator or execu- 
tor. He must do it voluntarily—a final | 








settlement cannot be compelled. It 
would be therefore most strange that ju- 
risdiction in a matter so important as 
the trial of an issue of debt or no debt 
against the administrator, should be con- 
ferred obscurely iu a proceeding which 
can never be had against him unless he 
institutes it. The statutes in other re- 
spects do not recognize this jurisdiction, 
but contain provisions inconsistent with 
the supposition of the right to exercise 
it. The statute declaratory of the juris- 
diction of this court does not enumerate 
this as one of its powers. Courts are 
instituted for the trial of disputed debt, 
and it would be matter of surprise if this 
court had a jurisdiction so high and im- 
pottant that a statute declaring its power 
should omit to mention it. (2 Rev. St. 
220, sec. 1.) 

The Supreme Court has decided in ef- 
fect that this court has not this jurisdic- 
tion. Fitzpatrick v. Brady, (6 Hill, 
581.) It was decided in that case, where 
a surrogate assumed to try such question, 
and decided against the debt, that it was 
not due and owing, that such decision 
and determination was not a bar to an 
action in another court. To say that a 
court has jurisdiction to try a question, 
and its decision no bar to a new action, 
isa legal solecism. Neither will it be as- 
serted that a court can have jurisdiction 
to allow and establish a debt when it 
cannot reject it. I do moreover doubt 
whether the legislature has the constitu- 
tional power to authorize this court to 
try the question of a disputed debt with- 
out having the same tried by a jury. 
However that may be, I am clear that 
such important jurisdiction should not 
be exercised by a court which exists on- 
ly by statute, without the clear warrant 
of law. 

I am of the opinion that this court has 
the authority to try the question, whether 
the administrator has admitted this debt. 
If such admission has been made, it is 
as effectual for all practical purposes, as 
if the debt had been established by 
judgment; and if such admission has 
once been made, it cannot now be re- 
tracted. 

If a creditor of an estate present a 
claim to an executor or administrator, 
during the period of six months, that he 
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is advertising for the presentation of 
claims against the estate, and he dis- 
putes or rejects a claim that is so pre- 
sented, and the creditor does not within 
six months thereafter commence a suit 
for its recovering, by reference or other- 
wise, he is forever barred from re- 
covering such claim. 2 Rev. Stat. 
p- 89, § 38. The executor acts in a! 
quasi judicial capacity, and his judgment | 
of rejection becomes final after six 
months have expired. His admission of 
the debt, as between him and the claim- 
ant, is also quasi judicial, and being a de- 
termination, in the propriety of which 
both parties acquiesce, it is immediately 
final between them. Under the pro- 
visions of such a statute, where the de- 
termination either way is a judgment in 
effect, it is important that the evidence of 
such admission or rejection, on whom- 
soever the affirmative of the issue may | 
be, should be clear. 

These highly important judicial con- 
sequences, only ensue in the case of a 
presentation of a claim within the 
six months of the publication of the ad- 
vertisement for such presentation. If 
the claim be presented to the adminis- 
trator out of the said six months, his 
disputing or rejecting it has no force of 
a judicial character whatever in barring 
the right of recovery of the debt by 
judgment, although, if the publication 
shall have been made, the creditor will 
have forfeited his right to a pro rata dis- 
tribution, by not presenting it within the 
six months. 2 Rey. St. p. 89, § 39. 

I have thus far spoken of the presen- 
tation, and admission, and rejection of 
the claim within the six months, and the 
rejection of a claim out of the six 
months. The remaining case is, what | 
is the effect of an admission of an exe- 
cutor out of the six months? Where the 
admission of the debt is made before the 





six months’ publication, it has the same 
judicial force as if made within the six] 
months. Whether the advertisement for 


six months shall be published at all or not, 
is at the option of the administrator exclu- 
sively. Itis a privilege the lawallows him | 
to determine claims. He is the actor as | jection had no judicial or penal conse- 
wellasthe judgein forcingthemtoadeter- | quences, and it follows that the creditor 


| 


mination, subject to the right of appeal | 
from his judgment of rejection within | 


six months by an action in a court of 
common law jurisdiction. 

While these high privileges are ac- 
corded to him, it is the privilege also of 
the creditor to be an actoralso. Hehas 
the right at any time before publication, 
(which may never be made,) to present 
his claim to the executor, and demand 
from him a categorical answer, whether 
he admits or rejects it. If he admit it, 
it is as good as a judgment against him 
as between them, and if he fails to ad- 
mit it, or rejects or disputes it, the cre- 
ditor will be compelled to bring his ac- 
tion in a court of common law. This 
presentation may be made immediately 
upon letters having been granted, and 
may be prosecuted forthwith. The delay 
of the payments of debts until the expi- 
ration of a year after letters, does not 
delay the right of a creditor to have his 
debt established, either by admission or 
by judgment. 

The administrator may also admit 
an unrejected debt after the six months, 
and such admission will entitle the 
creditor to the goods left unadminis- 
tered, or he may pursue the next of 
kin. Ifthe assets have been paid over to 
creditors, he cannot pursue paid creditors 
for a pro rata. In this case, the presen- 
tation of the claim was not made within 
the six months, and therefore it cannot 
have been rejected so as to affect the 
debt itself, or the right of action of the 
creditor in respect thereto. The ques- 
tion is, has the debt been admitted ? 
The administrator denies that he has ad- 
mitted it. He shows also a case which, 
if true, would have made him guilty of 
a mal-administration of his office, if he 
had admitted it. Had this claim been 
presented during the period the ad- 
ministrator himself had instituted pro- 
ceedings to determine claims by pub- 
lication, the law would have imposed 
upon him the obligation to have been 
explicit in his rejection or admission 
of the claim, and the presumption pro- 
bably would have been, if he had not 
distinctly rejected it, that he had admit- 
ted it. When this was presented, a re- 


in this case, being the actor now as well 
as when the claim was presented, that 
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the burthen of establishing the fact of excavating a cellar on an adjoining lot. 


admission isupon him. The administrator 
now disputes the claim, and affirms that 
he never admitted it. The creditor ad- 
mits that he cannot produce any evi- 
dence to disprove the statements of the 
administrator. 
ter of fact, that the administrator never 
intended to admit this debt, and he was 
not, under the circumstances, bound to 


have pursued the creditor to give him , 


notice of his rejection of it. 


My decision is that this claim was ne- 


I am satisfied as a mat- | 


It appeared that the alley way between 
the houses caved away and was filled up 
by the defendant, and the water soaked 
through the place so filled up instead of 
running off over the surface. 

The jury found for the defendant. 
The points taken appear in the opinion 

of the Judge. 


E. Ward, for the plaintiff. 
R. F. Winslow, for the defendant. 


ver admitted—that it is now disputed— 


that this court has no power to deter- 
mine its validity, and can grant the cre- 
ditor no relief until he shall have estab- 
lished his claim, either by its allowance 
by admission of the administrator, or 
the judgment of a court of law. 

The right of action of the creditor 
has not been impaired by any rejection 
of his claim by the administrator, for the 


reason that it was not presented during | 


the six months’ advertisement to present 
claims. This part of the account of 
proceedings being “ settled’’ against the 
claimant, further settlement is unneces- 
sary, as the claimant could take nothing 


by it. 





Court of Common Pleas. 


[NEW-YoRK. | 


Before the Honorable M. ULSHOEFFER, First 
Judge, and Assistant Judges INGRAHAM and 


DALY. 


Jesse Rogers y. Joun Ruopesack. 


The opinion of a witness whether ordinary care and 
diligence is used in digging or excavating an ad- 
joining lot by which the plaintiff's preinises were 
injured, is not proper testimony. 

Where the plaintiff saw the defendant excavating 
a cellar on the adjoining lot, and was in the habit 
of passing the place daily while the work was 
progressing, such knowledge is equivalent to 

_ notice, and he is bound to take measures to sup- 
port his own building. 


Tuis was an action on the case to re- 


Utsnoerrer, First Judge.—This is 
an action on the case against defendant, 
for negligence in digging and filling up 
ground on and adjoining the plaintiff’s 
premises, whereby damage occurred to 

plaintiff by the water flowing through the 
ground into the plaintiff's cellar. The 
jury found a verdict for the defendant, 
and the plaintiff moves for a new trial. 
I. Because the judge erred in exclu- 
cluding certain testimony, viz. : whether, 
in the judgment of the witness, the water 
would have run into plaintiff’s cellar, if 
the alley had been properly filled up, or 
whether, in the opinion of the witness, the 
' defendant used ordinary care in digging 
| on the plaintiff’s side. 
| I am by no means satisfied that such 
| questions were proper. A witness is to 
| State facts, and not to give opinions in 
|such cases—what ought to have been 
| done, is to be stated ; or what was omit- 
‘ted that is usually done under the cir- 
| cumstances, can be proved. Let masons 
or excavators state what is necessary to 
be done, and what was done or omitted, 
and the jury will then say, whether the 
| water would have run into plaintiff’s 
premises if the alley had been properly 
filled up, or whether ordinary care was 
_ used. 
No testimony was excluded as to what 
ought to have been done, or was omitted 
|—the facts were allowed to be proved— 
and the addition of the general opinions 
of witnesses was properly excluded, in 
| my judgment. 
| Il. Because the judge instructed the 
jury erroneously, viz.: in putting to them 


cover damages for an injury to the plain- the question whether due notice was 
tiff’s building by water running into the | given of the intended digging, certainly 
cellar in consequence of the defendant |if there was no evidence of notice, the 
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charge was wrong. But there was evi- 
dence of knowledge, and if the law holds 
that to be equivalent to notice, then the 
question of knowledge and notice was 
for the jury. « 

The judge, in my opinion, did not err 
in saying that if before the injury plain- 
tiff saw the work progressing, he had 
notice to put him on his guard, and that 
if plaintiff had notice in any other way 
than from the defendant, it is equally 
good. Actual knowledge of a fact, 
brought home to a party, is in almost 
every case good notice. It seems to me 
from all the testimony that the jury 
might well consider that plaintiff knew 
of the work from beginning to the end, 
and that he was therefore notified thereof. 

III. Because the verdict is against law 
andevidence. As tothe evidence, there 
was enough on both sides to require the 
facts to be decided by the jury, and with 
their decision, it appears to me we ought 
not to interfere. 

As to the law, I adopt the views taken 
in the defendant’s argument. In addi- 
tion to the cases cited by the defendant, 
the law will be found in 4 Johns. Ch. 55, 
(note.) 4 Paige, 169. 9 Barn & Cres- 
well, 725, (cited in Paige,) that know- 
ledge is notice. Lord Tenterden, Ch. 
J., says “the operation must have 
been seen and known by the ¢enant and 
occupier of the plaintiff's house.”” Upon 
these facts appearing ct the trial, the 
judge held that it was the duty of the 
plaintiff to support his sown house, and 
he nonsuited him. 

In the case now before us, the plaintiff 
himself must have seen and known the 
operation and ought to have guarded 
against the danger. That is to say, the 
defendant in order to shield himself from 
liability is to prove the plaintiff’s know- 
ledge, and that he, the defendant, was not 
guilty of neglect after which the plaintiff 
is to take care of himself. 

I can see no good ground of excep- 
tion to the charge of the judge. The 
case essentially was one of testimony, 
requiring the jury to decide the facts, 
and it seems to me that they had a right 
to come to the conclusion that the de- 
fendant did not neglect his duties, and 
if there was a fault it was on the plain- 
tiff’s side. 





[ONTARIO COUNTY.] 


Before the Honorable E. FITCH SMITH, First 
Judge, and the rest of the Judges. 


Porter, PuiarntirF 1n Error, v. Dat- 
LEY, DEFENDANT IN Error. 


In an action of trover where the plaintiff has not 
had actual possession of the property, he must 
adduce proof of his title, in order to show his right 
of possession. So too where there is conflict as 
to the title and right of possession between the 
parties, such that the title of either would prevail 
in the absence of proof of title and right of pos- 
session in the other, it is necessary to go into proof 
of title. 

On certiorari from a justice’s court the defendant 
in the court below must, in order to avail him- 
self of defects in the plainriff’s proof, which are 
of a mere formal or technical character, raise 
the objection and point out the defect before the 
justice, as the court of common pleas will only 
review on certiorari the points mooted and litiga- 
ted before the justice, and it will not review 
errors of this nature which passed sub. silentio 
in the court below, especially if the defect is of a 
character which might have been supplied on the 
trial had the objection been raised at the time. 

The declarations of a former owner of personal 
property which is distrained for rent or levied 
upon by execution, although made while such 
former owner was in possession, are not admissi- 
ble in evidence between the claimants, as such 
owner is a competent witness and should be 
called and sworn on the trial. 


Dattey sued Porter in the court below 
in trover for a colt, once the property of 
one John Woodruff. The plaintiff below 
had purchased the colt under a sale by 
virtue of a landlord’s warrant issued 
against Woodruff. The property, at the 
time of the levy and sale under the war- 
rant was on the premises of Porter, 
and remained there until after the al- 
leged conversion. The plaintiff below 
deduced his title under the levy and sale 
under the landlord’s warrant. There 
was no evidence that the colt had ever 
been upon the demised premises or re- 
moved therefrom. For the purpose of 
proving title to the colt in Woodruff at 
the time of the levy, the justice, under 
objection on the part of the defendant, 
admitted proof of the declarations of 
Woodruff, that he owned or had an in- 
terest inthe colt. The jury found a ver- 
dict of $17 50 against the defendant be- 
low, and the justice rendered judgment 
and the defendant sued out a certiorari. 
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Walter Hubbell, for plaintiff. 





no proof that those were the demised 
premises, or that the colt distrained had 
ever been upon the demised premises, 
or removed therefrom. Hence there 

E. Firen Smiru, First Judge.—The | was no evidence of a right to distrain. 
first point made is the judgment erro-| Without that right, the plaintiff got no 
neous because there was no evidence title, nor any right to acquire the pro- 
that the colt was subject to distress for | perty of Woodruff by a tender of the 
rent? This point, if available to the lien, and a demand of the property— 
plaintiff in error, would be fatal to the | for his right to acquire Woodruff’s inte- 
judgment. The colt was at the time of rest depended upon his accession to 
the levy and sale, in the possession of the | Woodruff’s title. But it is said, and, as 
defendant, who had a lien upon it to the , we think, properly too, that the plaintiff 
amount of upwards of $20, and he re- | in error is not now in a situation to avail 
tained the possession under the lien sub- | himself of this ground of error, as no 
sequent to the sale, and until he parted | point of that kind was made before the 
with the same to a third person. After justice, and no motion was made for a 
having thus parted with the possession, a | nonsuit on the ground of defect in the 
tender of the lien was made by the plain- | plaintiff’s proofs, and hence that fact 
tiff and a demand made of the colt. In|must be deemed as admitted on the 
trover, where the plaintiff has not had |trial. Had that been made a point on 
actual possession, he must adduce proofs | the trial, the plaintiff below might have 
of his title in order to show his right of |} been prepared to make the requisite 


E. G. Lapham, for defendant. 





possession. So too where there is a/| 
conflict as to the title and right of pos- | 
session between the parties, such that 
the title of either would prevail in the 
absence of proof of title and right of 
possession in the other, it is necessary to 
go into evidence of title. In this case_ 
the title of the parties was involved in 
the issue, for Porter had the possession 
and also the title unless his title had been 
displaced by the paramount title of the | 
plaintiff acquired by the sale under the 
landlord’s warrant and a subsequent ten- 
der to Porter of the amount of lien upon | 
the property. Under these circumstances 
it became necessary for the plaintiff to | 
resort to proof of his paramount title in’ 
order to show his right of possession. | 
To establish his right or paramount title, 
he attempted to adduce title by virtue of 
a levy and sale under the landlord’s war- | 
rant. In this we think he signally failed 
to make the requisite proof for that pur- 
pose. The warrant was that of a land- 
lord under the statute relative to distress 
for rent. Under this statute, the land- 
lord cannot distrain except upon goods 
remaining on the demised premises, or 
upon goods that may have been removed | 
therefrom within six months after the 
termination of the lease or tenancy. 
2R.S.412,§ 1- The colt was upon the 
premises of the defendant. There was 


proofs, and where no such objection was 
made, the fair legal intendment is that, 
it was not made for the reason that the 
defendant knew the facts to exist, and 
that the requisite proof was at hand. No 
case was cited on the argument directly 
to the point, that a defendant in a jus- 
tice’s court cannot avail himself of a de- 
fect in the plaintiff’s proofs on certiorari, 
unless that point is taken on the trial, 
either on a motion to nonsuit, or in some 
ther way. Yet, upon principle, we think 


_ that such should be the rule which should 


be applied in gll cases where the party 
appears, and does not take the objec- 
tion; that, under such circumstances, his 
silence should be deemed equivalent to 
an admission of the existence of the fact 
necessary to be supplied. or, at least, a 
waiver of proof on that point, otherwise 
his silence or omission to make that a 
point of contest might, and its tendency 


/ would be, to operate as a surprise upon 


the opposite party. There are numerous 
cases where the rule has been adopted, 
that where improper evidence is admit- 
ted by the justice, without being excepted 
to at the time, it cannot afterwards be 
made a ground of objection on the re- 
turn of a certiorari, but that it would be 
deemed to have been admitted by con- 
sent, as all intendments ought to be in 
support of the judgment. The court 
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could not intend, for the purpose of re- 
versing the judgment, that this formed 
the ground of a motion for nonsuit. Van 
Sickle v. Jacobs, (14 J. R. 433.) Cobdv. 
Curtis, (3 J. R. 367.) Van Slyck v. Tay- 
lor, (9 J. R.146.) Reed v. Gillet, (12 J. 
R. 296.) 

There certainly is no hardship in 
adopting the rule which prevails in 
courts of record, that the defendant 
must, so far as it relates to all such for- 
mal and technical defects as might have 
been supplied at the trial, take his ground 
upon the trial, that this court will only 
review on certiorari the points mooted 
and litigated before the justice when 
the objection is of a formal and techni- 
cal character, and that it will not review 
errors of this kind, which passed sub 
silentio in the court below, except in 
cases where there is a total defect in the 
proofs, and those defects, from their na- 
ture, are of such a character that they 
could not have been supplied, had the 
objection been taken on the trial. We 
are aware that in the case of Gage v. 
Reed, 14 J. R. 403, it was held, that if a 
party in a justice’s court agree to try the 
cause on its merits, this does not pre- 
clude the defendant who was sued for a 
contract by his wife before marriage, 
from objecting on certiorari to the non- 
joinder of his wife, although he did not 
insist on the non-joinder in the court be- 
low, nor move for a nonsuit on that 
ground. That he did not thus waive the 
objection, and the agreement applied 
only to formal and technical objections. 
In that case, however, the defect not in- 
sisted on was of a character which was 
not, from its nature, susceptible of being 
cured or supplied on the trial, had the ob- 
jection beentaken. It would have been 
a good cause for arresting the judgment, 
and hence*a good cause for reversal. 
That case does not militate in the least 
against the accuracy of the rule which 
we have above stated, and as, in our 
Opinion, the true one to be adopted in 
all such cases. Had this technical de- 
fect been alluded to, or pointed out on 
the trial, it might have been most easily 
supplied. In Holley v. Rathbone, 8J.R. 
114, the court held, that on a return to a 
certiorari to a justice’s court, in the case 
of a collateral undertaking, where it was 

VOL. V. 24 


|necessary that the promise should have 
been in writing, in order to render the 
‘defendant liable, the court would pre- 
sume the promise to be an express one 
in writing, where no fact appeared to the 
‘contrary. In Menderback v. Hopkins, 
\8 J. R. 340, the right to a recovery de- 
pended on a previous demand on the de- 
'fendant below, and a request by him to 
make payment, of which no proof was 
| offered. It was held, as no objection was 
‘made to the evidence, a demand and re- 
| quest may have been presumed. It was 
to be inferred, as admitted, when nothing 
was said to the contrary. There was, 
also, in the latter case, a question of due 
diligence in presenting an order, and 
the non-payment thereof. The court 
says that question does not appear to 
have been raised or agitated. Indeed, 
as no objection was made to any of the 
testimony, but it was submitted to the 
jury—every inference that could be 
drawn from the evidence, is to be pre- 
sumed to have been drawn, and the ver- 
dict by reasonable intendment is good. 
The two cases last cited seem to sanction 
the rule we have above adopted, and 
warrant, as we think, a presumption in 
the case at bar, in the absence of all 
proofs to the contrary, and of objection 
to the evidence in the court below on 
that ground, that it was a conceded point 
on the trial, that the colt had been re- 
moved from the demised premises, and 
liable to distress. 

This judgment must however be re- 
viewed on another ground. The justice 
erred in admitting proofs of the declara- 
tion of Woodruff, that he was the owner 
of the colt. In this state, the law is, that 
the declaration of the owner of goods 
distrained for rent, or levied upon by 
execution, although while such former 
owner was in possession, and had title 
to the property, are not admissible in 
evidence between the claimants, and that 
for the reason that such owner is a com- 
petent witness, and should be called 
and sworn on the trial. Alexander v. Ma- 
hon, (11 J. R. 185.) See Hurd v. West, 
(7 Cow. R. 752.) Whittaker v. Brown, 
(8 Wend. R. 490.) Bristol v. Dann, 
(12 Wend. R. 142.) Kent v. Walton, 
(7 Wend. R. 256.) Beach v. Wise, (1 Hill 





R. 612.) Blodgett v. Witter, decided in 
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this court. New-York Legal Observer, 
July, 1846, page 263. Although there 
was some evidence derived from the ad- 
missions of the defendant, tending to 
show the same fact, yet, as that admis- 
sion was qualified by the declaration that 
he did not know as Woodruff had sold 
the colt, we cannot say but that this evi- 
dence, thus improperly admitted, might 
have had some influence on their ver- 
dict, or what influence it did have, or 
that, without this evidence, the result 
would have been the same; hence the 
rule adopted by us in Dewey v. Dorrey, 
and cited in our decision this term, in the 
case of McCard vy. Keller, does not ex- 
tend to this case, and the judgment must 
be reversed dend with costs. 





ENGLISH CASES. 
Rolls’ Eourt. 





Before the Right Honorable Lord LANGDALE, 
Master of the Rolls. 


Hiuus v. Nasu.—March 18th and 22d. 
EVIDENCE—PARTNERS. 


In a suit by one partner against another fora con- 
tribution tewards the Joss sustained in a joint 
adventure, the evidence of a third partner, also 
a defendant in the suit, but whom the plaintiffs 
had released, and who disclaimed-by his an- 
swer all demands against the other partners, was 
allowed to be read on behalf of the plaintiffs, to 
prove the existence of the partnership. 


Tue bill in this suit was filed by 


Messrs. Hills & Baskins, who were 
partners in trade as cornfactors. In the 
year 1840, they engaged in a spe- 
culation for the purchase of English 
wheat, with four other persons, named 
Nash, Carpenter, Sheppard and Wedd; 
the agreement being, that the purchases 
and sales should be for their joint bene- 
fit, and at their joint risk, and that they 
should be interested in the speculation 


in the following proportions, that is to! 
say, Carpenter four ninths, the plaintiffs | 
three-ninths, Wedd one-ninth, and Nash | 
and Sheppard one-eighteenth each; these | 





spective parties held foreign wheat at 
the time of the agreement. The spe- 
culation was conducted partly by Car- 
penter, but chiefly by the plaintiffs. 
It ended in a loss of £18,000, after the 
the dealings had been continued for a 
period of about three months. The suit 
was instituted to recover from the per- 
sonal representatives of Nash, who died 
in 1841, his proportion of the loss. Car. 
penter was also made a party, but Wedd 
and Sheppard were not parties. The bill 
alleged that Sheppard had paid what 
was stated to be his share of the loss, 
and had obtained a release from the 
plaintiffs. That Wedd was wholly una- 
ble to pay, and had been excused by the 
plaintiffs, and that the case between the 
defendant Carpenter and the plaintiffs 
had been referred to arbitration, and the 
sum awarded had been paid to the plain- 
tiffs. And that the parties had not now 
any claim against Carpenter, Wedd and 
Sheppard, nor had either of these par- 
ties any claim against the estate of Nash 
in respect of their shares in the specula- 
tion, nor was any thing due from either 
of them to Nash’s estate in respect of 
the transactions, and there was now due 
to the plaintiff from Nash’s estate, the 
sum of £1000. And the bill prayed 
that an account might be taken of all 
sums received and paid by the plaintiffs 
on account of the said purchases and 
sales of wheat, and of what was due to 
plaintiffs in respect thereof from Nash’s 
estate. The executors of Nash, by their 
answer, did not admit that the alleged 
agreement had been entered into by 
Nash with the plaintiffs, and they insisted 
that Wedd and Sheppard were necessa- 
ry parties tothe suit. On the hearing of 
the cause before the master of the rolls, 
he overruled the objection that Wedd 
and Sheppard were necessary parties, 
and declared that Nash’s estate was lia- 
ble to one-eighteenth share of the loss, 
and ordered the necessary accounts, 
This decision was appealed from to the 
Lord Chancellor Lyndhurst, who on the 
20th December, 1845, decided that Wedd 
and Sheppard were necessary parties, 
the object of the suit being nothing more 
than for an account of partnership trans- 
actions, and the ordinary rule requiring 


being the proportions in which the re- | all the partners to be parties to such a 
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proceeding. In conformity with this 
decision, Wedd & Sheppard were made 
parties by amendment, and they dis- 
claimed by their answers all claims 
against the other parties. They were 
examined as witnesses in the suit on the 
part of the plaintiffs, before the amend- 
ment of the record, to prove the exist- 
ence of the partnership; and an order 
was made by the master of the rolls, on 
the 30th April, 1846, giving leave to the 
plaintiffs to read this evidence, saving all 
just exceptions. The cause having now 
come on to be heard, on the amended 
record, an objection was taken to the ad- 
missibility of the evidence of Wedd & 
Sheppard by the representatives of Nash. 


Kindersley, W. T. S. Daniell, and 
Smythe, in support of the objection, con- 
tended that this was not a case in which 
the plaintiffs had entered into separate 
contracts with the other parties, but it 
was a mutual contract and partnership 
transaction; and there was no case in 
which one party to a joint contraet was 
allowed to give evidence in favor of ano- 
ther party to such contract against their 
common partners, in order to prove the 
partnership. It would lead to great mis- 
chief and danger of perjury if such a 
practice were allowed; and a rich part- 
ner would have nothing to do but to re- 
lease a poor partner in order to avail 
himself of his evidence against their 
common partner. The case was not 
within Lord Denman’s Act, 6 and 7 Vict. 
c. 85; it was one of direct interest. 


Roupell and Piggott, contra, insisted 
that the objection was untenable, as the 
partners whose evidence had been ob- 
jected to had been released, and had also 
disclaimed. [They cited Blackett v. 
Wier, (3 B. & C. 385); Taylor v. Cohen, 
(4 Bing. 53); Hudson v. Robinson, (4 M. 
& S. 475); Wilson v. Hirst. (4 B. & 
Adol. 760); Phil. en Evid. p. 153.] 


Lorp Lanepate, M. R., said—The 
defendant, whom the plaintiffs proposed 
to examine as a witness, admitted that 
he was a party to the adventure men- 
tioned in the bill, but he had settled 
with, and had been released by the plain- 
tiffs; and he also disclaimed all demands 


against the plaintiffs and the other de- 
fendants. If this were a legal demand 
by a person not himself a partner, against 
one of several partners, the cases of 
Blackett v. Wier and Taylor v. Cohen, 
would show, that a witness, admitting 
himself or proved to be a partner, might, 
notwithstanding his own hability, be ex- 
amined at law for the plaintiff to prove 
the liability of the defendant. In equity, 
a defendant might be examined under 
an order, saving all just exceptions ; and 
it seemed to him that the principle on 
which the rule atlaw was founded might 
be applied in equity. What was the 
liability of the proposed witness? The 
plaintiffs had released bim, and had also 
examined him as a witness, and, there- 
fore, could not have relief against him ; 
but if they succeeded in the suit, the 
proposed witness might be liable to con- 
tribute to the payment which his co-de- 
fendant might have to make. It was, 
therefore, his interest to defeat, and not 
to support the plaintiff’s case, who had 
examined him asa witness. It was pro- 
posed to examine him against his inter- 
est. The question to be tried related to 
the obligation of the parties under a joint 
contract, and the result of the transac- 
tion when brought to a close; and it was 
not clear to him that the fact of the de- 
fendant having been a partner in the ad- 
venture, made any difference in the rule 
which had been admitted at law in cases 
of joint responsibility. He should, there- 
fore, receive the evidence. 





Prerogative Court. 


—_—_— 


Before the Right Honorable Sir HERBERT 
JENNER FUST, Judge of the Court of Arches. 





\In tHe Goops or W. Hare.—March 
16th, 1847. 


The testator named universal legatee and sole exe- 
cutrix of his will, a person to whom he had been 
married, describing her, for certain reasons, as 
his housekeeper, and calling her by the name 
she bore previous to her marriage with him :— 
Held, on motion, that probate must pass to her 
as executrix only, and not describing her as the 
widow and relict of the testator. 


W. Hate died in October, 1846. 





In 
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1843, he made his will, leaving all his 
property to a person, whom he described 
as his housekeeper, under the name of 
Elizabeth B., and whom he appointed 
sole executrix. It appeared that many 
years back, the testator had married a 
person whose christian name was Eliza- 
beth, but that differences having arisen 
between them, they separated in 1802, 
and had never since cohabited, nor had 
any communication taken place between 
them. In 1837, the testator, describing 
himself as a bachelor, married Elizabeth 
B.. described asa spinster, with whom he 
cohabited till his death ; however, when 
he gave instructions for his will, fearing 
if he described Elizabeth B. as his wife, 
his first wife might, if alive, be entitled 
to the property, the names of both being 
the same, he desired his solicitor to de- 
scribe her as above. 


Adams applied to the court for pro- 
bate to Elizabeth B., by the name and 
description of Elizabeth Hale, the widow 
and relict of the deceased, formerly 
Elizabeth B., spinster, on the ground 
that the case could only be met by a 
special probate, reciting all the facts ; 
for if the executrix were to take the 
grant as Elizabeth B., she would repu- 
diate her marriage, and have to pay 
107. per cent. legacy-duty ; whilst on the 
other hand, the first wife might have 
been alive in 1837. There had been ad- 
vertisements offering a reward for the 
discovery of the existence or death of 
the first wife; but she could not be heard 
of; nor could her relations be discov- 
ered. 


Sir H. Jenner Fust.—This is a very 


peculiar and unfortunate case. The 
testator could not have been satisfied 
with regard to the death of his first wife, 
since in the certificate of his second mar- 
riage, heappearsto have described himself 
as a bachelor, and this he would hardly 
have done, nor would he have been 
afraid of describing Elizabeth B. as his 
wife in this will, if he had not enter- 
tained some doubts as to her being his 
lawful wife ; and I do not see why the 
court should, or how it can, take upon 
itself to say this person was his wife 
when he himself doubted if that were 


her character. The first wife, if alive, 
can have noclaim to this property; and 
it is clear that Elizabeth B., is one way 
or another entitled to it; and if I could 
do it with safety, I would grant the mo- 
tion; but I do not see how I can: she 
must therefore take probate as sole exe- 
cutrix named in the will. 

This case was again mentioned to the 
court on the 3d August, when the court 
was moved to decree an alteration to be 
made in the probate of the deceased’s 
will, by striking out the word “spin- 
ster,” and inserting the words “ wife of 
S. C. B.,” instead thereof, Elizabeth B., 
being erroneously described therein as a 
spinster instead of as the wife of S. C. 
B. The facts stated in affidavit were, 
that the maiden name of Elizabeth B. 
was L.; that she was married in No- 
vember, 1809, to her present husband 
S. C. B., and that in or about the month 
of July, 1830, she and her said husband 
separated, and had ever since lived se- 

arate and apart from each other; that 
in June, 1837, she was married to the 
testator, she having been previously in- 
formed, and believing such information 
to be true, that her said husband S. C. 
B. was dead; that doubts were after- 
wards entertained with respect to the 
validity of this marriage in consequence 
of the uncertainty whether the testator’s 
first wife was then living or not, and 
therefore, the testator described her in 
his will as Elizabeth B., his housekeeper ; 
that the said Elizabeth B., when apply- 
ing for probate of the will, as the widow 
of the deceased, was unable to adduce 
sufficient evidence to satisfy the court of 
the death of the testator’s first wife before 
his marriage with her, and the court re- 
fused to grant the probate in that form ; 
whereupon Elizabeth B., being informed 
that she could not have probate granted 
to her as the widow of the testator, but 
as a spinster, the fact of her first mar- 
riage not having at that time been men- 
tioned, she incautiously obtained probate 
of the said will to be granted to her with 
the description or addition of “ spinster.” 
On further proof of these facts and with 
the consent of S. C. B., probate subse- 
quently passed to her as E. B., wife of 
S.C. B. 
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3n the Queen's Dench. 


Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice, and the rest of the 


Judges. 
Davies v. WiLLi1AMs.—3d June, 1847. 


The declaration stated that defendant assaulted 
and debauched S. D., then and still being the 
daughter and servant of plaintiff: averment of 
loss of service. Plea, that S. D. was not at the | 
said times when, &c., or any of them, the servant | 
of the plaintiff. The trespass was committed | 
while S. D. was in the service of defendant ; but 
she returned to the house of plaintiff before she 
was delivered of a child. Held, that the plea 
was proved. 


Tue declaration stated that defendant, 
on the 18th November, 1844, and on 
divers other days between that day and 
the commencement of this suit, with 
force and arms assaulted, debauched, and 
carnally knew, one Susannah Davies, 
then and still being the daughter and 
servant of the plaintiff, whereby the said 
daughter and servant of the plaintiff then 
became pregnant, &c., and so continued 
for a long time, to wit, &c., and at the 
expiration thereof, to wit, &c., and be- 
fore the commencement of this suit, was 
delivered of a child, with which she was 
so pregnant as aforesaid. By means of 
which several premises the plaintiff's said 
daughter and servant for a long time, to 
wit, from the day and year aforesaid, at 
the time of the commencement of this 
suit, became and remained unable. to 
perform the necessary affairs and busi- 
ness of the plaintiff, so being her mother 
and mistress as aforesaid and thereby 
the plaintiff during all that time was de- 
prived of the service of her said daughter 
and servant, &c. Pleas— first, not 
guilty 5 secondly, that the said Susannah 

avies was not at the said times when, 
&c., or any of them, the servant of the 
plaintiff, in manner and form, &c. On 
the trial before Lord Denman, C. J., at 
the summer assizes for Czrnarvonshire, 
it appeared that the trespass was com- 
mitted while the plaintiff’s daughter was 
in the service of the defendant, and that 
at the end of April, 1845, when the 
year’s service expired, she returned to 
her mother’s house pregnant, and re- 





July, when she was delivered. The 
Lord Chief Justice nonsuited the plain- 
tiff, reserving leave to the plaintiff to 
move to enter a verdict for £10, the dam- 
ages conditionally found by the jury. 

In the following Michaelmas term 
(Nov. 16) Townsend obtained a rule nisi 
accordingly, against which 


Welsby now showed cause. The ser- 
vice, the loss of which is necessary to 
maintain the action, is referable to the 
period when the trespass was committed. 
In this case the loss of service wasat a sub- 
sequent period. [He cited Postlethwaite 
‘v. Parkes, (3 Burr. 1878); Bennett v. 
Alcock, (2 T. R. 166); Blamire v. Hag- 
ley, (6 Mee. & W. 55); Dean v. Peel, (6 
East, 45); Jones v. Brown, (Peak, N. P. 
C.; 1 Esp. 217); Harris v. Butler, (2 
Mee. & W. 539); Grinnell v. Wells, (7 
Mann. & Gr. 1033; 8 Scott N. R., 
741; 8 Jur. 1101).] The material alle- 
gation is traversed in the plea. 


Townsend and E. Beavan, contra.—It 
is now considered that the consequence 
of the trespass, viz. the loss of service, 
and not the trespass itself, is the sole 
foundation of this action; Tindal, C.J., 
in Grinnell v. Wells, (7 Mann. &. Gr. 
1033, 1041; 8 Scott N. R. 741; 8 Jur. 
1101); it is in effect an action on the case. 
Woodward v. Walton, (2 N. R. 476). 
The averment in the plea thatS. Davies 
was not the servant of the plaintiff“ at any 
of the times when, &c.”’ means when the 
loss of service accrued. [They cited 
Lord Denman, C. J., in Torrence v. Gib- 
bons, (1 D. & M. 224); Parke, B.in Levi 
v. Langridge, (2 Mee. & W. 519); af- 
firmed in error, (4 Mee. & W. 337).] 
[ Coleridge, J.—How does it appear that 
the daughter would have returned to her 
mother’s house, if she had not been vio- 
lated ? without the allegation in the de- 
claration that S. Davies was the servant 
of the plaintiff, the action could not be 
maintained.] In Dean v. Peel, (6 East, 
45), there was no animus revertendi. It 
is not necessary to prove that she was 
servant of the plaintiff at all the times ; 
the allegation is satisfied by proof of her 
being servant at the material time. Rich- 





mained there in a state of service till 


ardson v. Rawlinson, (1 Marsh. 58). { Cole- 
ridge, J—Suppose she had gone to an- 
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other master, and left his service because 
her state was discovered, and then went 
to her mother’s house.] The statute of 
limitations runs from the time of the loss 
of the service. (Roberts v. Reid, 16 
East, 215; Norton v. Jason, Sty. 399.) 
[ Welsby—That was an action on the 
case. | 


Lorp Denman, C. J.—I remain of the 
same opinion as on the trial. The rea- 
soning is conclusive: the allegation of 
service at the’ time when the trespass 
was committed is necessary, as the Court 
of Exchequer held, and therefore the 
proof of it at that time is necessary. 


Parteson, J.—Loss of service is the 
gist of the action, but it is loss of service 
arising from the wrongful act of the de- 
fendant. Here that act is not in point 
of law wrongful to the plaintiff, being 
done when the relation of servant did not 
exist ; the circumstance of that relation 
being in existence afterwards does not 
give a cause of action. The argument 
for the plaintiff must go the length of 
contending that an action could be main- 
tained by a second master. 


Co.erwceE, J.—The trespass of the 
defendant occasioning the loss of service, 
which is the cause of action, was not 
committed during the relation_of master 
and servant: though consequential in- 
jury has arisen to the*plaintiff from the 
act of the defendant, because’ she has 
taken into her service a person who has 
been rendered less valuable by some act 
done to her bythe defendant before that 
time. 


Erte, J.— The plaintiff has no vested 
right to the services of her daughter who 
had been seduced: that appears to me 
to make the distinction between this and 
many.of the cases cited. 

Rule discharged. 


Tompson v. PetTir AND ANOTHER.— 
Feb. 10th, 1847. 


The following memorandum, “ In consideration of 
W. T. (the plaintiff) discounting for me a bill of 





exchange for 80/., payable, &c., [ have this day 
deposited with him, as a collateral security 
for the due and punctual payment of the said 
bill, the lease of my house, and have also as- 
signed to him the whole of the fixtures, as per 
inventory, in and about the said house; and in 
the event of the said bill being dishonored, and 
remaining unpaid for seven days, I agree forth- 
with to execute unto the said W. T. a mortgage 
of all my estate and interest in the said lease, 
for repayment of the principal and interest, such 
mortgage to contain the usual power of immedi- 
ate sale, together with the several fixtures in and 
about the said premises, as per inventory, such 
lease and fixtures to be sold by auction, or other- 
wise, and after deducting the amount of the 
mortgage and expenses, the balance to be paid 
over tome. But should the said W. T. wish to 
sell the fixtures by auction, or otherwise, I un- 
dertake to allow him to do so on the said pre- 
mises, without being liable to any action of tres- 
pass, or otherwise ; and I further undertake to 
pay all arrears of rent, &c., within three calen- 
dar months, less fourteen days, after it becomes 
due, and in default of my so doing, I authorize 
the said W. T. to sell the said lease and fixtures 
on the premises by auction, or otherwise, with- 
out my first executing a mortgage of the same, 
and to apply the proceeds thereof tothe payment 
of the said bill and expenses, and after the same 
shall have been satisfied, to pay the balance to 
me,” given by S. to plaintiff:-—Held, to ope- 
rate as an absolute assignment of fixtures to 
plaintiff. 

8. having become bankrupt, and his assignee hav- 
ing sold the fixtures by auction, separate from 
the lease of the house,—Held, in an action of 
trespass brought by plaintiff against the assignee, 
that the proper amount of damages was the va- 
lue of the fixtures yhile they remained on the 
premises. 


Trespass against the defendant Pettit, 
an auctioneer, and Robbins, who was the 
assignee of one Smith, a bankrupt, for 
taking and carrying away goods, chat- 
tels, fixtures and effects of the plaintiffs. 
Pleas : first, not guilty ; second, that the 
goods, chattels, fixtures, and effects were 
not the property of the plaintiffs. 

On the trial before Lord Denman, 
C. J., at the sittings at Westminster, af- 
ter Hilary Term, in 1846, it appeared 
that Smith, being a tenant of a house 
and premises in the Strand, had signed 
the following memorandum of assign- 
ment to the plaintiff :—* In consideration 
of Mr. W. Focsiaben, of, &c., discount- 
ing for me a bill of exchange for 801, 
bearing date the 29th September instant, 
and drawn by me upon, and accepted by 
Mr. James Ring, of, &c., and payable to 
my order at six months after date, I have 
this day deposited with him, as a col- 
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lateral security for the due and punctual 
payment of the aforesaid bill of ex- 
change, the lease of my house and pre- 
mises, situate, &c., and also have as- 
signed to him the whole of the fixtures, 
as per inventory, in and about the said 
house and premises; and in the event of 
the said bill of exchange being dishonor- 
ed, and remaining unpaid for the space 
of seven days, I then for myself, my 
executors and administrators, undertake 
and agree forthwith to execute unto the 
said W. Thompson, his executors or ad- 
ministrators, a good and sufficient mort- 
gage of all my estate and interest in and | 
to the aforesaid lease, for repayment of | 
principal and interest, such mortgage to 
contain the usual power of immediate 
sale, together with the several fixtures 
in and about the said premises as per 
inventory annexed, such lease and fix- 
tures to be sold by auction or otherwise, 
and after deducting the amount of the 
mortgage and all expenses whatsoever, 
the balance to be paid over to me. But 
should the said W. Thompson wish to 
sell the said fixtures by auction or other- 
wise, I do hereby undertake to allow 
him or his agent to do so, in and upon 
the said premises, without being liable 
to any action or actions of trespass or 
otherwise ; and I further undertake to 
pay all costs, charges and expenses of) 
and incident to the payment of the said | 
bill of exchange and of such mortgage, | 
such mortgage to be prepared by the, 
solicitor of the said W. Thompson, his | 
executors oradministrators; and I further | 
undertake to pay all arrears of rent, 
rates, taxes and assignments whatso- 
ever, within three calendar months, less 
fourteen days, after the same shall be- 
corie due; and in default of my so do- 
ing, I hereby authorize the said W. 
Thompson to sell the said lease and fix- 
tures on the premises by auction, or 
otherwise, without my first executing a 
mortgage of the same, and to apply the 
proceeds thereof to the payment of the 
said bill of exchange and all expenses, | 
and after the same shall have been satis- 
fied, to pay the balance over tome. As 
witness my hand, this 30th day of Sep- 
tember, 1843.” An inventory of the) 
fixtures was made out, at the foot of | 
which, Smith signed a receipt for 801, | 








as the appraised.value of the fixtures 
paid to him by the plaintiff for the pur- 
chase of them ; the receipt was dated the 
3d October, 1843. On the 4th March, 


‘1844, Smith was adjudicated a bank- 


rupt, up to which time he had continued 
in possession of the premises and fix- 
tures, and on the 29th of the same month, 
the defendant Robins was appointed as- 
signee, under whose directions the de- 
fendant Pettit, on the 30th May, 1844, soid 
the fixtures withthe bankrupt’s stock and 
effects by auction on the premises for 
361. 16s. It appeared that 80/. was the 
value of the fixtures between an incom- 
ing and an outgoing tenant, and that 
36/. 16s8., was a fair price for them if 
sold by auction, and on the 27th May, 
1844, the plaintiff caused the following 
notice to be served on the defendants: 
—‘“I hereby give you and each of you 
notice not to sell or dispose of any of 
the fixtures in and about the house and 
premises, No. 399 Strand, advertised for 
sale by you, the same having been mort- 
gaged to me under an agreement bear- 
ing date on or about September last past. 
And further take notice, that in the event 
of your selling or any way disposing of 
the said fixtures, I shall forthwith file a 
bill in chancery for a specific perform- 
ance of the before-mentioned agreement, 
or take any other such steps as may be 
advised.” Upon these facts it was 
agreed that a verdict should be taken 
for the plaintiff for 80/. damages, with 
leave for the defendants to move to set 
aside such verdict, and to have a non- 
suit entered instead, or to reduce the 
damages to 36. 16s. In the following 
Easter term, April 18— 


Martin, obtained a rule accordingly ; 
against which, 


Watson and Corrie, now showed cause. 
—The first question is, did the property 
in the fixtures pass from the bankrupt to 
the plaintiff? If it did pass, this rule 
must be discharged. By the memoran- 
dum, the fixtures are absolutely assigned 
and the lease is deposited as a security. 
Though the memorandum operated as 
an agreement to mortgage the house, it 
operated as an immediate transfer of the 
property in the fixtures. It is said that 
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the words, “together with the several | 
fixtures in and about the premises, as' 
per inventory, such lease and fixtures to | 
be sold by auction or otherwise,” show | 
that it was only intended to pass an equi- 
table interest in the fixtures; but the) 
preceding words, “ I have also assigned | 
to him the whole of the fixtures,”’ are too | 
distinct to admit of any doubt on this | 
point. The receipt, too, at the foot of 
the schedule is important, as explaining | 
any ambiguity which might arise upon) 
the memorandum itself. As to the 
second point, whether the damages are 
to be estimated at the value of the fix- 
tures, as affixed to the freehold, or at 
the price for which they sold, the case 
of Boydell v. McMichael, (1 Cr. M., & R. 
177,) shows that the proper measure of 
damages is the value of the fixtures as 
affixed to the freehold. 


Martin and Hoggins, contra.—The 
first question depends solely upon the 
memorandum, and not on the inventory. 
This was not intended to be a sale, but 
a mere equitable assignment or pledge 
of the fixtures, which were only to be 
sold in the event of the bill being unpaid. 
Suppose the bill had been honored, 
there must have been a re-assignment of 
the fixtures, if an absolute legal interest 
in them passed, as distinguished from 
the lease : the intention clearly was, that 
the fixtures should stand on the same 
footing with the lease, viz; that if the 
bill should remain for seven days over- 
due, a mortgage of both lease and fix- 
tures, containing an ordinary power of 
sale should be executed. The memo- 
randum does not give a power to the 
plaintiff to enter the house. Secondly, 
the true measure of the damages is, the 
value of what the plaintiff was deprived 
of. He had only aright to the fixtures, 
as chattels separate from the house, and 
of which he could not avail himself until 
they were removed. [Patteson, J.—I do 
not see that it was absolutely necessary 
for the plaintiff to sever the fixtures 
from the house. The assignees might 
have been compelled to sell the lease 
with the fixtures. Erle, J.—Suppose, 
just before the assignees were going to 
sell the fixtures for 80/., a third party 





had come in and seized them. What 


damages ought to be recovered ?]_ The 
question is, what is the value of the 
plaintiff ’s legal interest in the fixtures ? 


Lorpv Denman, C. J.—I am of opin- 
ion that the memorandum contains an 
absolute assignment of the fixtures, 
which is not varied by any subsequent 
words. Doubtless the inventory and the 
terms of the receipt might be controlled 
by the agreement, but no part of it is re- 
pugnant to this view. Then there is no 
presumption that the fixtures might not 
have been sold with the lease of the 
house. If so, the damages must be 80/., 
the value of the fixtures on the premises, 
for the defendant is not to derive benefit 
from his own wrong doing. 


Parreson, J.—The terms of the agree- 
ment are not very clear, but I think the 
meaning of the whole taken together is, 
to assign the fixtures absolutely to the 
plaintiff, with a right to sell them under 
certain circumstances. Then it is per- 
fectly clear, that if the fixtures had been 
sold with the lease, as they might have 
been, they would have been of greater 
value, and therefore, the assignees, who 
have chosen to sever them at their own 
risk, must be held liable for their full 
value while affixed to the freehold. 


Erte, J.*—This seems to me to be 
clearly an absolute assignment and not 
a mortgage of the fixtures, and it gives 
a present title to the possession of them. 
According to common experience, the 
plaintiff had a right to demand that the 
fixtures should be sold with the lease, 
and that being the case, a party who 
wrongfully takes the chattels of, another, 
is bound to pay as damages the full 
value which they might have produced 
in the hands of the person to whom 
they of right belonged. 


Rule discharged. 





* Coleridge, J., was absent. 





TO CORRESPONDENTS. 


The case of Metzger will appear in our 
next. 
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SURREY SUMMER ASSIZES, CROYDON, 


Before the Right Honorable Sir JAMES PARKE, 
one of the Barons of the Exchequer. 


Armswortn v. Tue Sovuru-Eastern 
Ram.way Company—6¢th August, 1847. 


ACTION BY ADMINISTRATOR AGAINST A PAR- 
TY WHO HAS CAUSED THE DEATH OF AN- 
OTHER. 


In an action by an executor or administrator under 
the 9 and 10 Vict., c. 93, against a party who 
by his wrongful act, negligence or default, has 
caused the death of the testator or intestate ; 
the damages are not to be estimated according 
to the value of the deceased’s life calculated by 
annuity tables; but the jury should give what 
they consider a fair compensation. 

The proper question for the jury in such cases is, 
whether the circumstances are such that if the 
deceased, instead of meeting his death, had been 
only wounded in consequence of the conduct of 
the defendant, he would have been entitled to 
damages for the injury. 

An action will not lie for an injury caused by the 
neglect of a party where the person injured 
might, by reasonable care have avoided the mis- 
chief. 


Tuis was an action framed ona re- 
cent statute, 9 and 1/) Vict., c. 93. The 
declaration was as follows :— 

“ Charlotte Armsworth, the plaintiff in 
this suit, administratrix of all and sin- | 
gular the goods and chattels which were 
of James Armsworth, deceased, at the 
time of his death, who died intestate; 
by R. D. Neale her attorney, com- 
plains of the South-eastern Railway 





Company, the defendants in this suit, 
who have been summoned to answer the | 
plaintiff in an action on the case. For, 
that whereas heretofore, to wit, on the | 
12th January, 1347, the defendants were | 
possessed of divers, to wit, fifty trucks, | 
and of a steam-engine then drawing the 
same, which said trucks and steam-en- 
gine were then under the care, govern- 
ment and direction of a then servant of 
the defendants, who was then driving 
the same in and along a certain railway 
of the defendants ; and the said James 
Armsworth was then lawfully sitting and 
riding in and upon one of the said trucks: 
nevertheless the defendants then by their 
said servants so carelessly, negligently 
and improperly drove, governed and di- 





rected their said trucks and steam-en- 
VOL, V. 25 


gine, that by and through the mere care- 
lessness, negligence and improper con- 
duct of the defendants by their said ser- 
vant, the said steam-engine violently and 
suddenly jerked the said trucks, and the 
said James Armsworth was thereby then, 
by and through such mere carelessness, 
negligence and improper conduct of the 
defendants by their said servant, cast 
and thrown from and out of the said 
truck on which he was so sitting, to and 
upon the said railway, and was thereby 
then run over by the said truck, whereby 
he was then killed and died. By means 
of which premises the plaintiff, then be- 
ing the wife of the said James Arms- 
worth was deprived of his comfort, so- 
ciety, fellowship, assistance and support ; 
and John Armsworth and William Arms- 
worth, the infant children of the said 
James Armsworth, who were before and 
at the time of his death dependant upon 
and supported by him, were also deprived 
of his comfort, society, care and support. 
And the plaintiff was forced to, and ne- 
cessarily did expend divers monies, and 
incur divers debts, in the whole amount 
ing to a large sum (to wit,) £10,in and 
about the burying of the body of the said 
James Armsworth, to the damage of the 
plaintiffas administratrix, &c. The de- 
claration concluded with profert of the 
letters of administration. The defend- 
ants pleaded not guilty. 


Petersdoff, in opening the case for the 
plaintiff, stated that the deceased was at 
the time of his death, a laborer in the 
service of the defendants, earning wages 
at the rate of about £52 a year, and of 
the age of thirty-three years, giving, as 
Petersdoff said, a probable duration of 
life for twenty-seven years more ; and he 
told the jury that in the event of the 
plaintiff’s obtaining a verdict, the dama- 
ges ought to be computed by multiply- 
ing by that number of years the yearly 
income of the deceased, minus his per- 
sonal expenses of board, lodging, cloth- 
ing, &c. Petersdoff also suggested that 
the distribution of the damages ought 
to be regulated by analogy to the sta- 
tute of distributions, 29 Car. 2, c. 30, 
viz., one-third to the widow, and two. 
thirds to the children. 

It appeared by the evidence that du- 
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ring the last winter a quantity of chalk | ceased had done so on the present occa- 


detached by the frost having fallen on the |s 


ion. The plaintiff’s counsel in reply, 


south-eastern railway in a place called | contended that the company had not made 
the Mersham cutting; the company on| proper provision for the conveyance of 
the night ofthe 11th January, gave orders |their workmen. The unloaded truck at- 
to have it removed in trucks, to a part of | tached to the train on that night being 
the line at some distance from the cut-| only seventeen feet long by six feet and- 
ting and there deposited on an embank- | a-half-wide and without seats, was insuffi- 
ment. For this purpose a party was|cient to carry, at least with convenience, 
despatched, consisting of about fifty-six | the fifty-six men employed. 


laborers ,of whom the deceased was one, 
and four gangers or overseers, besides 


Parke, B., (to the jury).—Gentlemen 


the engineers and stokers of two locomo- | of the jury, you are probably called on 
tive engines by which the trucks, twenty- | for the first time, I know I am called on 
eight in number, were drawn along the | for the first time, to assist in the trial of 
line. The trucks were filled and emp-|a case arising under a statute passed 
tied three times in the course of that | last year, which has made a great change 
night, and about seven o’clock in the}in the law of England, by enabling the 
morning of the twelfth were proceeding | executor or administrator of a deceased 


with a fourth load towards the embank- 


person, who owed his death to the de. 


ment, some of the men, including the de- | fault or negligence of another party, to 


ceased sitting on the chalk which filled 


bring an action and recover damages 


the trucks, and the rest riding in anj|for the loss of his life to the relatives 


empty truck without seats which was 
next the engines. On arriving near the 
spot the steam was shut off, and the 
breaks applied so that the train stop- 
ped almost if not entirely, and accord- 
ing to the evidence for the plaintiff, 
one of the gangers gave the usual signal to 
the men to go to work, although this was 
denied by that ganger himself who was 
called as a witness fur the defence. 
Several of the men did however go to 
work, when the engineers finding that 
the train would not quite reach the re- 
quired spot, eased the breaks on the ten- 
der, without giving any signal or warn- 
ing tothe men. This caused a violent 
jerk along the line of trucks by which 
the deceased, who was in the act of lean- 
ing over the chalk to reach his shovel, 
was thrown off his truck, and killed, the 
two following trucks passing over him. 
The defence of the company was, that 
the deceased had brought his death on 
himself, by disobeying an order which 
had been given by the inspectors of the 
line to the workmen, to ride in the empty 
truck and not on the chalk in the fended 
trucks. It also appeared that the men, 
in their eagerness to return to their 
homes, were in the habit of beginning to 
work by pitching the chalk out of the 
trucks before the train came to a stand 


of the deceased. The old law (as it ex- 
isted before this statute, which was passed 
on the 26th August, 1846) was that no 
executor or administrator could main- 
tain an action for the loss of the life of 
his testator or intestate, and this for two 
reasons—first, because the law provides 
remedy for such mischiefs only as affect 
legal rights ; anda man has not such a le- 
gal right in the life of his parent as he has 
in his own—the relation between parents 
and their children giving rise merely to 
what moralists call “imperfect obliga- 
tions.”” Another reason was that it was 
considered impossible to form an estimate 
of the value of human life either to a 
man himself or to others connected with 
him. In Scotland, however, different 
principles have for a long time prevailed, 
as by the civil law such an action is 
maintainable, as it is also by the law of 
France, and we shall see how the new 
law will be administered in this country. 
The statute in question provides, that in 
certain cases a remedy shall be given to 
the executor oradministrator for the loss 
of the life of his testator or intestate. Af- 
ter reciting that “ no action at law is now 
maintainable against a person, who by 
his wrongful act, neglect or default, may 
have caused the death of another person, 
and it is oftentimes right and expedient 





still; and it was suggested that the de- 





that the wrong doer in such case should 
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be amenable in damages for the injury 
so caused by him;” it is therefore en- 
acted, that ‘“‘ whensoever the death of a 
person shall be caused by wrongful act, 
neglect or default, and the act, neglect 
or default, is such as would (if death had 
not ensued) have entitled the party in- 
jured to maintain an action and recover 
damages in respect thereof, then and in 
every such case, the person who would 
have been liable if death had not ensued, 
shall be liable to an action for damages, 
notwithstanding the death of the person 
injured, and although the death shall 
have been caused under such circuni- 
stances as amount in law to felony.” In 
the present case, if the plaintiff is right, 
the act which caused the death of the 
deceased would have been felony, not 
indeed in the company but in the person 
whose immediate negligence caused it. 
Then there is a further provision in the 
next section as to the application of the 
damages in the event of the plaintiff’s 
obtaining a verdict, and also as to who 
shall be plaintiff in the action—it enacts 
that the damages recovered “shall be 
for the benefit of the wife, husband, pa- 
rent and child of the person whose death 
shall have been so caused, and shall be 
brought by and in the name of the exe- 
cutor or administrator of the person de. 
ceased, and in every such action the jury 
may give such damages as they may 
think proportioned to the injury result- 
ing from such death to the parties re- 
spectively, for whom and for whose bene- 
fit such action shall be brought.” 
provides also, that ‘‘ the amount so recov- 
ered, after deducting the costs not recov- 
ered from the defendant, shall be divided 
amongst the before mentioned parties, 
in such shares as the jury by their ver- 
dict shall find and direct.” Then it de- 
fines, in the 5th section, how certain 
words in the act shall be understood-—that 
the word parent shall include father and 
mother, and grand-father and grand. 
mother, and step-father and step-mother ; 
and the word “ child” shall include son 
and daughter and grand-son and grand- 
daughter, and step-son and step-daugh- 
ter. In the case before us, there- 
fore, there are two things which we have 
to do—one of them according to the 
ordinary mode of administering justice 


It’ 





with which we are acquainted, and con- 
sequently attended with little or no dif- 
ficulty; the other new to us. I do not 
mean to say that on the first of these- 
matters the verdict to which you shall 
come may not present questions of diffi- 
culty ; but that the mode of proceeding 
is one to which we are accustomed, and so 
far is free from difficulty. The first ques- 
tion is, suppose this unfortunate deceased 
had not met his death, but had been 
wounded by the occurrence which has 
taken place, could he have maintained 
an action against the company for the 
injury? With that sort of action we are 
familiar: for every day persons bring 
actions against railway companies, coach 
proprietors and private individuals for 
accidents resulting from the misman- 
agement or negligence of their servants ; 
and there is no difficulty whatever as to 
the principle on which the verdict in 
such cases is to be guided. But suppose 
that on this first question you come to 
the conclusion that the defendants would 
be liable if the deceased were still alive 
and sued them for an injury to his per- 
son; there is then cast on the jury a very 
great difficulty as to fixing the amount of 
damages; and both they and judges 
must be very much at sea on this subject, 
until, by a long course of decisions, some 
settled principle can be established. In 
the present instance a great loss has be- 
fallen the plaintiff by being deprived of 
her husband; but you must administer 
justice in her case as you would in any 
other, although the defendants are a rail- 
way company and the deceased only a 
laborer in theirservice. There is always 
a little temptation to juries to exceed the 
law and be blinded by matters of feeling, 
when the defendants in actions like the 
present are very rich and the plaintiffs 
are very poor; and I cannot, for my own 
part, help saying, that in the minds of ju- 
ries the consideration of such circumstan- 
ces may lead to an improper mode of ad- 
ministering justice under this statute. I 
therefore advise you to dismiss from your 
minds who the parties in this case are, 
and look at it as if the conductor of the 
engine which caused the accident had 
been conducting it on his own account, 
for his own profit, and that the deceased 
instead of meeting his death had only 
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been wounded : and then divesting your- | ficulty presents itself; for you cannot es- 
selves of all other feelings to consider | timate the value of a person’s life to his 
your verdict, after you have heard my relatives. No sum of money could com- 
observations on the evidence. The first pensate a child for the loss of its parent ; 
point then which, asI have already said, and it would be most unjust if, whenever 
must be determined by you according to an accident occurs, juries were to visit 
the ordinary rules of law, is, do you, the unfortunate cause of it with the ut- 
think, if the deceased had been wounded | most amount which they think an equi- 
by this accident and were still living, he valent for the mischief done. Here you 
could recover compensation in the way mustestimate the damage by the same 
of damages against the company for the principle as if only a wound had been 
wound given under the circumstances in inflicted. Scarcely any sum could com- 
evidence in this case? And here the pensate a laboring man for the loss of a 
question which you will have to consider limb ; yet you do not, in such a case, give 
is, whether a case of negligence, that is | him enough to maintain him for life ; and 
to say, a want of reasonable care in the in the present case, you are not to con- 
company or their servants is made out; sider the value of his existence, as if you 
and if so, whether that negligence caused , were bargaining with an annuity office; 
the accident which did the mischief, so | forin that view you would have to calculate 
that if the deceased were alive he might | all the accidents which might have occur- 
have said that that accident caused the | red to him in the course of it, which would 
wound. On this point the law is clear, | be a very difficult matter. I therefore 
where there is neglect on one side, the , advise you to take a reasonable view of 
danger from which might have been | the case, and give what you consider a 
avoided by reasonable care on the other, | fair compensation. The main point is, 
and such reasonable care has not been | that you are to consider whether any 
used, the plaintiff cannot say to the de- | compensation ought to be made to the 
fendant, Your negligence caused the in- | deceased if he was still living; in that 
jury which I have suffered ; for although | case your verdict must be against the 
the defendant was in fault, yet if the company; if otherwise, it should be in 
plaintiff had used ordinary care, there | their favor. 

would have been no damage done. The) The jury (which was a special one) 
defendants here say that there was no returned a verdict for the plaintiff, with 
neglect on their part, and also that the | 100/. damages; apportioning 50/. to the 





deceased brought the mischief on him- 
self by disobeying their peremptory or- 
ders to ride in the empty truck, which 
was provided for the men; and if that 
should be the ultimate view you take of 
the case, the plaintiff cannot recover; 
and in like manner, if you think the de- 
ceased might have avoided the injury by 
not attempting to go to work at an im- 
proper time, as the defendants contend | 
he did. [The learned Baron here com- | 
mented on the evidence on both sides as | 
to the cause of the accident.] If, how- 
ever, you think that there was negli- | 
gence on the part of the company, or | 
their servants, and that the deceased did | 
not meet his death in consequence of | 
either of the causes imputed by the de- | 
fendants, you will then have to consider | 
the second part of this case, and deter- | 
termine the compensation to be given to | 
his relatives. And here a very great dif. | 





widow, and 25/. to each of the children. 


Petersdoff and Charnock, for the plain- 
tiff. 


Channell and Shee, Sergts., and Bod- 
kin, for the defendants. 


Lane v. Dixon.—13¢h January, 1847. 


TRESPASS — EVIDENCE —— CHATTEL — FIX- 
TURES, 


In an action of trespass to certain furnished apart- 
ments, brought by the tenant thereof against the 
landlord, the refusal by the latter to allow the 
tenant to enter the house is evidence to go to the 
jury of such trespass having been committed by 
the landlord. 

Quere, where a door plate is put upon the outer 
door of a dwelling-house, it remains a chattel, or 
becomes a fixture. 
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Trespass for breaking and entering 
certain apartments of plaintiff, part of 
a dwelling house situate, &c. The de- 
claration alleged, that, during the time 
aforesaid, to wit, &c., the defendant re- 
moved, and took a certain brass plate, 
having thereon the name of the plaintiff, 
of and from the outer door of the dwell- 
ing house, and kept and continued the | 
same so removed, &c., for a long time, to | 
wit, &c., and took and removed certain 
furniture, goods, &c., and converted and 
disposed thereof to his own use, &c. | 
Piea, first, not guilty ; secondly, as to the 
brass plate, that the plaintiff was not pos- 
sessed in manner and form: whereupon 
issue was joined. The trial took place 
before Erle, J., at the second sittings in 
Middlesex, in Trinity Term, 1846. It 
appeared in evidence, that the plaintiff 
was a physician, and rented and occu- 
pied certain furnished apartments of the 
defendant, under an agreement that he 
should be allowed to put his name on a 
brass plate to be placed upon the outer 
door of the defendant’s house. The tres- 
pass complained of was the refusal of the 
defendant to allow the plaintiff to enter 
the apartments he had hired, and for re- 
moving the brass plate from the door. 
At the trial, it was urged that the plain- 
tiff should be nonsuited, on the ground 
that no trespass was proved. His Lord- 
ship overruled the objection, but gave 
leave to move: and the jury gave a ver- 
dict on the issue of not guilty—damages 
£10; and in respect of the removal of 
the brass plate, £20. Inthe same term, 
Byles, Sergt., obtained a rule to enter a 
nonsuit or a verdict upon the issue as to 
the brass plate, or for anew trial, on the 
ground that the verdict was against evi- 
dence. 


Wilkins, Sergt., and G. T. White, 
now showed cause. The exclusion of 
the plaintiff by the defendant was suffi- 
cient proof for the jury to infer that the 
defendant had himself entered the apart- 
ments of the plaintiff. The taking the 
brass plate from the door is a substantial 
trespass. The door itself, by virtue of 
the contract entered into between the de- 
fendant and the plaintiff, became to a 
certain extent, in the possession of the 
defendant ; at all events, he may be said 








to have a qualified possession or a posses- 
sion for a particular purpose. The de- 
fendant had demised that portion of the 
door upon which the brass plate was fas- 
tened. The privilege which the plaintiff 
agreed he was to have, viz., to place his 
brass plate upon the door of the house 
wherein the apartments he hired from 
the defendant were, cannot deprive him 
of his property in, or of his possession of, 
the brass plate. Even if, by the placing 
it upon the door, it became a part of the 
freehold, yet upon the severance, it would 
again become the property of the plain- 
tiff. Dyson v. Collins, (5 B. & Ald. 602 ;) 
Welsh v. Nash, (8 East, 402.) 


Byles, Sergt.,and Pashley, in support 
of the rulee-—The case of Hartley v. 
Morham, (3 Q. B. Rep. 701,) is precisely 
in point. There the plaintiff had such pos- 
session of the goods, that he could have 
maintained an action of trespass against 
any person who took them away, yet it 
was held, that preventing him from get- 
ting at the goods was not a trespass to 
the goods. Here the complaint is of a 
hindrance of the right of way, and in the 
case cited, it was said such an action 
would hold. Razne v. Alderson, (4 Bing. 
N.C. 702,) is in point. (Vin. Abr. “ Tres- 
pass,” 468.) If a man has land on all 
sides surrounded by the land of another 
person, who prevents him crossing the 
surrounding land, that is, neither a tres- 
pass or evidence of a trespass. As 
to the second point, the removal of the 
door plate, the plate being upon the 
street door, became affixed to the free- 
hold: the possession of the door was in 
the landlord. At the most, the plaintiff 
had but an easement in this respect ; and 
that is not sufficient to maintain an action 
of trespass. In the case of a right toa 
pew, a parishioner cannot bring trespass 
for a disturbance of that right. Stocks 
v. Booth, (1 T. R. 430.) The Duke of 
Newcastle v. Clark, (8 Taunt. 602.) It is 
the bailment of a chattel by the plaintiff 
to the defendant. The plate was deli- 
vered to the landlord to affix it in a par- 
ticular place ; the landlord is the bailee, 
and he has removed it from the place 
where it was to be placed: then he has 
not so dealt with the bailment as to sub- 
ject him to an action of trespass, for, un- 
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til the removal, he was lawfully in pos-{ trespass: the defendant was called upon 
session. He is only liable, if at all, in | to plead to the substantive trespass only, 
trover. (2 Wms. Saund. 477, cc.) Be-| and not to the matter in aggravation ; 
sides, the removal of the brass-plate was|and he did plead to it by denying the 
only matter of aggravation, not a sub-| plaintiff’s possession of the plate. There 
stantivetrespass. Bennet vy. Alcock, (6T.| was no point made at the trial, that the 
R.166.) Kavannah v. Gudge, (7M. & Gr.| plate was so fixed as to alter the posses- 
317.) sion. Throughout the trial, the plate was 
treated as a chattel. If it was intended to 
Wipe, C. J.—This rule was moved contend that the plate was a part of the 
on two grounds. With respect to the| freehold, then it should have been shown 
breaking and entering into the apart-| at the trial. The defendant did not do 
ments of the plaintiff, it has been ob-| so there, and he cannot, therefore, be al- 
jected that there was no evidence offered lowed to doso here. Both the plaintiff and 
at the trial, sufficient to support the | the defendant, at the trial, treated the 
plaintiff’s case. The evidence was, the| door-plate as a distinct chattel, and so it 
taking by the plaintiff of certain lodgings | must be treated now. The case of Welsh 
for a term yet unexpired; and of the de-| v. Nash, (8 East, 394,) is analagous to 
fendant who succeeded the person who | the present case. For this reason, | 
let the lodgings in the occupation of the | think that this rule must be discharged. 
house, refusing to allow the plaintiff to| 
enter his apartments when he desired to| Mavxe, J.—I am of the same opinion. 
doso. It is said that such evidence was| With respect to the first point, it is clear 
insufficient to support the trespass, with- | on the evidence, that the defendant ex- 
out showing an expulsion. But I must cluded the plaintiff from the rooms; and 
think that such evidence was proper to) the intention of the defendant doubtless 
submit to the jury. The period of time was to deprive him of the possession of 
during which he was expelled, the na-|the rooms, and to enter therein himself. 
ture of the property, and other circum-' There was sufficient evidence of that 
stances, must all be taken into account. fact to go to the jury, and the jury found 
When the plaintiff sought to occupy his; accordingly. As to the door-plate, the 
rooms, according to his undoubted legal’ question, whether it was other than a 
right, the defendant refused to allow | chattel, was not made at the trial. It 
him to enter. The house is a lodging} was most probably loosely hung upon 
house ; what is the reasonable intend-|the door, or placed thereon in such a 
ment of the use the defendant would| way as to be easily removed. The case, 
make of the plaintiff being kept out of|therefore, as to this point, amounts to 
possession. I think a jury might fairly| this: the plaintiff was possessed of a 
infer that the object of the defendant! chattel which he hung upon the door of 
was to, and that he did, enter, and be- the defendant, on which, by reason of his 
came a trespasser. As to this point,) agreement, he-had a right to hang it. 
therefore, the ground of motion fails.| The plate was not thereby out_of his 
With respect to the second point, the re-| possession. Whether this is a case of 
moval of the door-plate. The door-plate | mere aggravation is not open. At the 
was in itself a chattel, and the right of trial it was treated as a substantive tres- 
possession followed the chattel, unless! pass, and must be so treated here; and 
circumstances prevent that being the it may be observed, also, that the tres- 
case. It was part of the contract of hiring, | pass complained of with reference to the 
that the plaintiff should have his name- | door-plate takes place in a different spot 
plate upon the door. What was there! from that complained of in the rooms. 
adduced in the evidence at the trial to 
affect the plaintiff’s right of possession ?; Cresswett, J.—I think there was suf- 
Allthat appeared was, that the plate was| ficient evidence to go to the jury in this 
upon the door, and that the defendant! case. Itis one essentially different from 
removed it. This was treated by the| thatof Hartley v. Moxzham. In the plead- 
plaintiff, and was tried as a substantive | ings and at the trial, the case was treated 
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as a substantive trespass—it is too late 
to contend differently here. I do not 
think there was a bailment; the plate 
was not delivered to the landlord, but a 
permission was given to affix it in a par- 
ticular place. If, at the trial, it had been 
said that this was a matter of mere ag- 
gravation, then the plaintiff would have 
been entitled to damages for that aggra- 
vation. The objection in this respect is 
one of a mere matter of form; but, as I 
have observed already, it cannot be ta- 
ken now. 


Vaueuan Wituiams, J.—As to the 
second point, the question not having 
been raised at the trial, it is unnecessary 
to give an opinion upon it. It might 
have been a question of great difficulty, 
the ascertaining of what was a sufficient 
annexation to the freehold to bring the 
case within the rule, “ Quidquid planta- 
tur solo solo cedit.”” We are bound now 
to treat the door-plate as it was treated 
at the trial, viz., as a chattel. 

Rule discharged. 


Coxneap vy. RicHarpbs. 
LIBEL—CONFIDENTIAL COMMUNICATION. 


A letter written by the mate of a ship from a sea- 
port in Wales, whence the ship was to sail on 
her voyage out a fortnight afterwards, falsely 
charging that the captain had been guilty of 
misconduct in navigating his vessel, in conse- 
quence of continued intoxication, and asking ad- 
vice as to whether he (the mate) should remain 
with the ship, and go the voyage out or not, was 
written to A., (who had no personal interest in 
the ship, but who believed the statement 
in the letter to be true, and who acted bona 
fide and honestly in the matter,) and was 
put by A. into the hands of the owner of the 
ship, who, in consequence of the contents of the 
letter, discharged the captain. In an action for 
defamation brought by the captain against A— 
Held, 

Per Tindal, C. J., and Erle, J., that such publica- 
tion by A. was a privileged communication. 

Per Coltman and Cresswell, JJ., that it was not. 


Tuis very important case was twice 
argued before the full court, and on the 
latter occasion at the particular request 
of the judges. The circumstances suffi- 





ciently appear in the opinion of Chief 
Justice Tindal. 


Sir T. Wilde, Sergt., for plaintiff. 
Talfourd, Sergt., for defendant. 


Tinpat, C. J.—This was an action 
upon the case for the publication of a 
false and malicious libel, in the form of a 
letter, written by one John Coss, the first 
mate of a ship called The England, to 
the defendant ; the letter stating that the 
plaintiff, who was the captain of the ship, 
and then in command of her, had been 
in a state of constant drunkenness during 
part of the voyage, whereby the ship 
and crew had been exposed to continual 
danger; and the publication of the libel 
by the»defendant was stated to be the 
communication by him of this letter to 
the owner of the ship, by reason where- 
of, which was the special damage alleged 
in the declaration, the plaintiff was dis- 
missed from the ship, and lost his em- 
ployment. To this declaration, the de- 
fendant pleaded, firstly, that he was not 
guilty; secondly, that the charges made 
by the mate against the plaintiff in his 
letter were true; and, lastly, that the 
shipowner did not dismiss the captain by 
reason and in consequence of the com- 
munication of the letter to him. The 
jury found a verdict for the plaintiff 
upon the two latter issues, but upon the 
first issue they found for the defendant. 
I directed the jury at the trial, that the 
occasion and circumstances under which 
the communication of this letter took 
place, were such as, in my opinion, to 
furnish a legal excuse for making the 
communication; and that the inference 
of malice, which the law prima facie 
draws from the bare act of publishing 
any statement false in fact, containing 
matter to the reproach and prejudice of 
another, was thereby rebutted ; and that 
the plaintiff, to entitle himself to a ver- 
dict, must show malice in fact: conclud- 
ing by telling them, that they should find 


|the verdict for the defendant, if they 


thought the communication was strictly 
honest on his part, and made solely in 
execution of what he believed to be a 
duty ; but for the plaintiff, if they thought 
the communication was made from any 
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indirect motive whatever, or from any 
malice against the plaintiff; and the only 
question now before us is, whether, upon 
the evidence given at the trial, such di- 
rection was right. There was no evi- 
dence whatever that the defendant was 
actuated by any sinister motive in com- 
municating the letter to Mr. Ward, the 
shipowner: on the contrary, all the evi- 
dence went to prove, that what he did, 
he did under the full belief that he was 
perfoming a duty, however mistaken he 
might be as to the existence of such duty, 
or in his mode of performing it. The 
writer of the letter was no stranger to 
the defendant; on the contrary, both 
were proved to have been on terms of 
friendship with each other for some 
years; and from the turn of the letter 
itself it must be inferred, that the defend- 
ant was a person upon whose judgment 
the writer of the letter placed great re- 
liance, the letter itself being written for. 
the professed purpose of obtaining his 
advice how to act under a very pressing 
difficulty. The letter was framed in 
very artful terms, such as were calcu- 
lated to induce the most wary and pru- 
dent man (knowing the writer) to place 
reliance on the truth of its details; and 
there can be no doubt but that the de- 
fendant did, in fact, thoroughly believe 
the contents to be true; amongst other 
things, that the ship of which Mr. Ward 
was the owner, and the crew and cargo 
on board the same, had been exposed to 
very imminent risk by the continued in- 
toxication of the captain on the voyage 
from the French coast to Llanelly, where 
the ship then was; and that the voyage 


to the eastern seas, from which the ship | 


was chartered, would be continually ex- 
posed to the same hazard, if the vessel 
should continue under his command. In 
this state of facts, after the letter had 
been a few days in his hands, the defend- 
ant considered it to be his duty to com- 
municate its contents to Mr. Ward, 
whose interests were so nearly concerned 
in the information—not communicating 
it to the public, but to Mr. Ward; and 
not accompanying such disclosure with 
any direction or advice, but merely put- 
ting him in possession of the facts stated 
in the letter—that he might be in condi- 
tion to investigate the truth, and take 





such steps as prudence and justice to the 
parties concerned required; in making 
which disclosure he did not act hastily 
or unadvisedly, but consulted two per- 
sons well qualified to give good advice 
on such an emergency—the one an elder 
brother of the Trinity House, the other 
one of the most eminent shipowners in 
London; in conformity with whose ad- 
vice he gave up the letter to the owner 
of the ship. At the same time, if defend- 
ant took a course which was not justifi- 
able in point of law, although it proceed- 
ed from an error of judgment only, not 
of intention, still it is undoubtedly he, 
and not the plaintiff, who must suffer for 
sucherror. The only question is, whether 
this case does or does not fall within the 
principle, well recognized and estab- 
lished in the law, relating to privileged 
or confidential communications. In de- 
termining this question, two points may, 
as I conceive, be considered as settled : 
first, that, if the defendant had had any 
personal interest in the subject-matter 
to which the letter related—as, if he had 
been a part owner of the ship, or an un- 
derwriter on the ship, or had had any 
property on board—the communication 
of such a letter to Mr. Ward, would 
clearly have fallen within the rule re- 
lating to an excusable publication ; and, 
secondly, that if the danger disclosed by 
the letter, either to the ship or the cargo, 
or the ship’s company, had been so im- 
mediate, as that the disclosure to the 
shipowner was necessary to avert such 
danger, then, upon the ground of social 
duty by which every man is bound to 
his neighbor, the defendant would 
have been not only justified, but was 
bound to make the disclosure. A 
man who receives a letter, informing him 
that his neighbor’s house would be plun- 
dered or burnt on the night following by 
A. and B., and which he himself be. 
lieved, and has reason to believe, to be 
true, would be justified in showing that 
letter to the owner of the house, though 
it should turn out to be a false accusa- 
tion of A.and B. The question before 
us appears, therefore, to be narrowed to 
the consideration of the facts which bear 
upon these two particular qualifications 
and restrictions of the general principle. 
As to the first, I do not find the rule of 
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law is so narrowed and restricted by any 
authority, that a person having informa- | 
tion materially affecting the interests of 
another, and honestly communicating it, 
in the full belief, and with reasonable 
grounds for the belief, that it is true, will 
not be excused, though he has no personal 
interest in the subject-matter. Such a re- 
striction would surely operate as a great 
restraint upon the performance of the va- 
rious social duties by which men are 
bound to each other, and by which so- 
ciety is kept up. In Pattison vy. Jones, (1 
B. & C. 78), the defendant, who had dis- 
charged the plaintiff from his service, 
wrote a letter to the person who was 
about to engage him, unsolicited: he 
was therefore a volunteer in the matter, 
and might be considered as a stranger, 
having no interest in the business ; but 
neither at the trial nor on the motion be- 
fore the court was it suggested, that the 
letter was on that account an unprivi- 
leged communication, and it was left to 
the jury to say whether the communica- 
tion was honest or malicious. Again, in 
Child v. Afleck and Wife, (9 B. & C. 403), 
the statement by the former mistress of 
the conduct of the servant, not only du- 
ring her service, but since she left it, was 
held to be privileged. The rule appears 
to have been correctly laid down by the 
Court of Exchequer: “ That, if fairly 
warranted by any reasonable occasion or 
exigency, and honestly made, such com- 
munications are protected for the com- 
mon convenience and welfare of socie- 
ty; and the law has not restricted the 
right to make them within any narrow 
limits.” Toogood v. Spyring, (1 C., M. 
& R. 193). In the present case, the de- 
fendant stood in a different situation | 
from any other person,—he was the only 
person in the world who had received the | 
letter, or was acquainted with the infor- 
mation contained in it: he cannot, there- 
fore, properly be treated as a complete 
stranger to the subject-matter of inquiry, 
even if the rule excluded strangers from 
the privilege. Upon the second ground 
of qualification, was the danger sufficient- 
ly imminent to justify the communica- 
tion? It is true, that the letter which 
came to the defendant's hands about the 
14th December, contains written in it 
the information that the ship cannot get 
VOL. Vv. 26 





out of harbor before the end of the 
month. It was urged upon the argu- 
ment, that the defendant, instead of com- 
municating the letter to the owner, might 
have instituted some inquiry himself. 
But it is to be observed, that every day 
the ship remained under the command 
of such a person as the plaintiff was de- 
scribed to be in the letter, the ship and 
company continued exposed to hazard, 
though not to so great hazard as when 
she was upon her voyage: not to men- 
tion the immediate injury to the ship- 
owner, which must necessarily follow, 
whether the vessel is in port or at sea, 
from the want of discipline of the crew, 
and the bad example of such a master. 
And, after all, it would be too much to 
say that there was any duty cast upon 
the defendant to lay out either his time 
or money in the investigation of the 
charge, even if the thing itself had been 
practicable, with any success. Upon 
the consideration of this case, I think it 
was the duty of the defendant not to keep 
the knowledge he gained by this letter 
to himself, and thereby make himself re- 
sponsible in conscience, if his neglect of 
the warnings of the letter brought de- 
struction upon the ship orcrew. That 
a prudent and reasonable man would 
have done the same. That the disclo- 
sure was made not publicly, but private- 
ly, to the owner; that is, to the person 
who of all the world was the best quali- 
fied, both from his interest in the subject- 
matter and his knowledge of his own of- 
ficers, to found the most just conclusion as 
to its truth, and to adopt the most proper 
and effective measures to avert the dan- 
ger: after which disclosure, not the de- 
fendant, but the owner, became liable to 
the plaintiff, if the owner took steps 
which were not justifiable ; as by unjust- 
ly dismissing him from his employment, 
if the letter was untrue. And as all this 
was done with entire honesty of purpose, 
and in the full belief of the truth 
of the information, and that a reasonable 
belief, I am still of the same opinion 
which I entertained at the trial, that this 
case ranges itself within the pale of pri- 
vileged communications, and that the ac- 
tion is not maintainable. I therefore think 
the rule for setting aside the verdict and 
for a new trial should be discharged. 
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Cottman, J.—I regret much that I am | munication is privileged or not, is a ques- 
unable in this case to agree with the/|tion of law for the judge. But, in con- 


opinion of my Lord Chief Justice, that it 
is a sufficient justification of the defend- 
ant’s conduct that he acted bond fide and 


sidering the question whether a commu- 
nication is privileged or not, the condi. 
tions necessary to make it privileged 


without malice. The facts of the case|must be assumed. What I mean by 
which I consider as material are, that, this remark will be more intelligible by 
on the 14th December, the defendant re-| referring to the line of argument used 
ceived from the mate of a ship belonging | on the discussion of the present motion. 
to Mr. Ward a letter, containing impu-j In the first argument of this case, many 
tations against the captain of constant| remarks were made on the mate’s letter, 
drunkenness and unfitness for command, | tending to show that a man at all expe- 
asking for the defendant’s advice, and in. | rienced in the ways of the world could 


forming him that the ship was then at 
Fishguard, and would not sail thence be- 
fore the end of the month. There was 
no intimacy between the defendant and 
Mr. Ward, nor any relation in business | 
between them. The defendant, after! 
consulting with some friends, by their 
advice communicated the letter to Mr. 
Ward. Iapprehend the rule of law, ap- 
plicable to questions of this nature, has 
been laid down with accuracy by the 
Court of Exchequer in the case of Too- 
good v. Spyring, (1 C., M. & R. 193), 
where it was said, “In general, an ac- 
tion lies for the malicious publication of 
statements which are false in fact and 
injurious to the character of another, 
within the well-known limits as to verbal 
slander; and the law considers such 
publication as malicious unless it is fair- 
ly made by a person in the discharge of 
some public or private duty, whether le- 
galor moral, or in the conduct of his own 
affairs, in matters where his interest is 
concerned.” In such cases, the occa- 
sion prevents the inference of malice 
which the law draws from unauthorized 





communications, and affords a qualified 
defence, depending upon the absence of | 
actual malice. If fairly warranted by} 
any reasonable occasion or exigency, 
and honestly made, such communica- 
tions are protected for the common con- 
venience and welfare of society ; and the 
law has not restricted the right to make 
them within any narrow limits. Com- 








not have been duped by the statements 
in the letter, or have believed them to be 
true. But it appears to me that such a 
line of argument is inapplicable to the 
question of law, whether the commu- 
nication was privileged; for the ques- 
tion of law is, whether, assuming that 
the defendant really bona fide believed 
the contents of the letter to be true, 
the occasion was such as_ justified 
the making the communication ; in 
other words, according to the rule laid 
down by the Court of Exchequer, in 
Toogood v. Spyring, (1 C.,M. & R. 193), 
wasthere any duty, public or private, legal 
or moral, calling on the defendant to 
make the communication complained 
of? It cannot, I think, be said that 
there was any legal duty. Was there 
any moral duty calling on him to make 
it? The necessity which exists in the 
transactions of society for full inquiry 
and for facilities in obtaining informa- 
tion for the guidance of persons engaged 
in important matters of business, has so 
far prevailed, that it has been established 
as a rule, that for words spoken confi- 
dentially upon advice asked, no action 
lies unless express malice can be proved. 
Bromage v. Prosser, (4 B. & C. 257.) 
The duty which may be supposed to ex- 
ist to give advice faithfully to those who 
are in want of it, has been allowed to 
prevail for the sake of the general con- 
venience of business, though with some 
disregard of the equally important rule 





munications of this nature have been} of morality, ‘‘ That a man should not 
commonly termed “ privileged commu-| speak ill falsely of his neighbor.” Even 
nications,” and the term, if not directly though the statement is not on advice 
accurate, is, perhaps, sufficiently so for! asked, but is made voluntarily, that cir- 
practical purposes ; and it has been gene-| eumstance was said, in Pattison v. Jones, 
rally held, and, in my judgment, rightly (8 B. & C. 585,) not necessarily to pre- 
held, that the question, whether a com-' vent the statement from being considered 
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as privileged. Assuming, then, upon the | much regret, express an opinion in this 
authority of that case, that the circum- | case at variance with that which is enter- 
stance of the communication being vo-|tained by my Lord and one of my 
luntary is no insuperable bar to its being learned brothers; but, having given full 
considered a privileged communication, consideration to the arguments urged at 
I return to the consideration of the ques- | the bar and the cases cited, and not be- 
tion, whether there was any moral duty | ing able to shake off the impression which 
binding on the defendant to make the they made in favor of the plaintiff, I am 
communication now in question; and, bound to act upon the opinion that I 
on the best consideration I can give the have formed. I will not repeat the facts 
subject, I think the duty was plainly the of the case, which have been already 
other way. The duty of not slandering stated, but proceed shortly to explain 
your neighbor on insufficient grounds is the grounds upon which my opinion 
so clear, that it ought not to be sanc- rests. There is no doubt that the letter 
tioned in the case of voluntary commu- published by the defendant of the plain- 
nications, except under circumstances tiff was defamatory, and the truth 
of great urgency and gravity. It may of its contents could not be proved: the 
be said that it is very hard on a defend- | plaintiff was therefore entitled to main- 
ant to be subject to heavy damages tain an action against the publisher of 
where he has acted honestly, and where that letter, unless the occasion on which 
nothing more can be imputed to him it was published made the publication 
than an error in judgment. It may be, of such matter a lawful act, as far as 
hard; but it is very hard, on the other the plaintiff was concerned, if done in 
hand, to be falsely accused. Itis to be | good faith and without actual malice. 
borne in mind that people are too apt | To sustain an action for a libel or slan- 
rashly to think ill of others; the propen- | der, the plaintiff must show that it was 
sity to tale bearing and slander is so malicious; but every unauthorized pub- 
strong amongst mankind, and when sus- | lication of defamatory matter is, in point 





picions are infused, men are so apt to! 
entertain them without due examination | 
where their interests are concerned, that , 
it is necessary to hold the rule strictly | 
as to any officious intermeddling which 
affects the character of others. In the 
present case, the occasion was in no re- | 
spect urgent. The vessel wags not to 
sail till the end of the month; there was 
abundant time for the defendant to have 
written to the mate, and for the mate to 
act as he should be advised ; or for the 
defendant to have taken any other steps 
to ascertain the truth of the statement 
before he communicated it in a quarter 
where it was likely to be productive of 
so much injury to the plaintiff. 1 think, 
therefore, the communication ought not 
to be considered as being privileged, and 
that its being made bona fide did not en- 
title the defendant to a verdict; and, 
though entertaining the greatest defer- 
ence for those who differ from me, and 
whose opinions are entitled to much) 
more weight than mine, I think it my. 
duty to state my own. 


CressweE_.L, J.—I cannot, without | 


of law, to be considered as malicious. 
The law, however, on a principle of poli- 
cy and convenience, authorizes many 
communications, although they affect the 
characters of individuals; and I take it 


_to be a question of law, whether the com- 


munication be authorized or not. If it 
be unauthorized, the legal presumption 


of malice arising from the unauthorized 
publication of defamatory matter fails ; 


and the plaintiff, to sustain his action, 
must prove actual malice, or as it is usu- 
ally expressed, malice in fact. In the 
present case, the existence of malice in 
fact was negatived by the jury; and if 
my Lord was right in telling them, that 
in the absence of malice in fact, the pub- 
lication of the letter was privileged, this 
rule must be discharged. It therefore 
becomes necessary to inquire within what 
limits and boundaries the law authorized 
the publication of defamatory matters. 
Perhaps the best desctiption of those 
limits and boundaries that can be given 
in few words, is to be found in the judg- 
ment of Parke, B., in Toogood v. Spy- 
ring, (1 C.,M. & R. 192.) The law 
considers such publications as malicious, 
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unless it is fairly made by a person in| duty to communicate it to his owner, 


the discharge of some public or private | 


duty, whether legal or moral, or in the 
conduct of his own affairs in matters 
where his interest is concerned. It was 
not contended in this case, that any legal 
duty bound the defendant to communi- 
cate to the ship-owner the contents of 
the letter he had received ; nor was the 
communication made in the conduct of 
his own affairs, nor was his interest con- 
cerned. The authority for the publica- 
tion (if any) must therefore be derived 
from some moral duty, public or private, 
which it was incumbent upon him to dis- 
charge. Ithink it impossible to say that 
the defendant was called upon by any 
public duty to make the communication. 
Neither his own situation, nor that of any 
of the parties concerned, nor the inter- 
ests at state, were such as to affect the 
public weal. Was there, then, any pri- 
vate duty? There was no relation of 
principal and agent between the ship- 
owner and the defendant—no trust—no 
confidence reposed by the former in the 
defendant—no relationship or intimacy 
between them—no inquiries had been 
made; they were, until the time in 
question, strangers. The duty, if it 
existed at all, as between them, must 
therefore have arisen from the mere cir- 
cumstance of their being fellow-subjects 
of the realm. But the same relation ex- 
isted between the defendant and the 
plaintiff. If the property of the ship- 
owner was at stake on the one hand, the 
character of the captain was at stake on 
the other; and I cannot but think that 
the moral duty of the defendant not to 
publish of the latter defamatory matters, 
which he did not know to be true, was 
quite as strong as the duty to communi- 
cate to the ship-owner that which he be- 
lieved to be true. Was, then, the de- 
fendant bound by any moral duty towards 
the writer of the letter to make the com- 
munication? Surely not. If the cap- 
tain had misconducted himself, the mate 
was capable of observing it, and as ca- 
pable of communicating it to the owner 
as to the defendant. Thecrew were, in 
like manner, capable of observing and 
acting for themselves. The mate, if he 
really believed that which he wrote to 
be true, might, indeed, be under a moral 





but the defendant had no right to take 
that vicarious duty upon himself. He 
was not requested by him to do so, but 
on the contrary, enjoined not to make 
the communication. I will not attempt 
to comment upon the very nume- 
rous cases that were quoted at the bar 
on the one side and on the other, but 
will advert to one or two which tend to 
explain the term “ moral duty,” and see 
whether it has ever been held to autho- 
rize the publication of defamatory mat- 
ters under circumstances similar to those 
which exist in the present case. In 
Bromage v. Prosser, (4 B. & C. 247). 
Bailey, J.,in his very elaborate judg- 
ment, speaks of slander as prima facie 
excusable, on account of the cause of 
speaking or writing it, in the case of ser- 
vants’ characters, confidential advice, or 
communications to those who desire it 
or have a right to expect it. With re- 
gard to the characters of servants and 
agents, it is so manifestly for the advan- 
tage of society that they who are about 
to employ them should be enabled to 
hear what their previous conduct has 
been, that it may be well deemed the 
moral duty of former employers to an- 
swer inquiries to the best of their belief. 
But, according to the opinion of the 
same learned judge, intimated in Pattison 
v. Jones, (8 B. & C. 578), it is necessary 
that inquiry should be made, in order to 
render lawful the communication of de- 
famatory matter, although such inquiry 
may be invited by the former master. 
In Rogers v. Clifton, (3 B. & P. 587), 
Chambre, J., quoted a similar opinion 
of Lord Mansfield, expressed in Lowry 
v. Aikenhead, Mich., 8 Geo. 3. _ It was 
contended, during the argument of the 
case, that the protection given to mas- 
ters, when speaking of the conduct of 
servants, was more extensive, and ap- 
plied also to communications made to 
former employers; and Child v. Afleck 
(9 B. & C. 403), was mentioned as an 
instance. But the communication to the 
former master was not made a ground 
of action in that case, and was intro- 
duced only as evidence that the state- 
ment made in answer to the inquiry of 
the new master was malicious. he 
same observation applied to Rogers v. 
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Clifton, (3 B. & P. 587); and it may be 
collected from that report, that Chambre, | 
J., was of opinion, that where statements | 
are made not in answer to inquiries, the 
defendant must plead and prove a justi- | 
fication. Again, where a party asks| 
advice or information upon a subject in | 
which he is interested, or where the re- 
lative position of two parties is such that 
the one has a right to expect confiden- 
tial information and advice from the | 
other, it may be a moral duty to answer | 
such inquiries, and give such information 
and advice; and the statements made 
may be rendered lawful by the occasion, 
although defamatory of some third per- 
son, as in Dunmanv. Bigg, (1 Camp. 269, 
and Todd v. Hawkins, (2 M. & Rob. 20; 
S. C.,8C.& P. 888). Two cases, Her- 
ver vy. Dowson, Bull. N. P.8; and Clea- | 
ver v. Senande, reported in M‘ Dougall v. 
Claridge, 1 Camp. 268,) were quoted as 
authorities for giving a more extended 
meaning to the term “ moral duty,” and 
making it include all cases where one 
man had information, which, if true, it 
would be important for another to know. 
But the notes of these cases are very 
short. In the former, the precise cir- 
cumstances under which the statemeut 
was made, do not appear, (see King v. 
Wattson,8 C. & P. 614, that such a 
statement made without inquiry is not 
lawful) ; and, in the latter, the position 
of the defendant with reference to the 
Bishop of Durham, to whom it was 
made, is left unexplained. I cannot, 
therefore, consider them as satisfactory 
authorities, for the position to establish 
which, they were quoted ; and in the ab- 
sence of any clear and precise authority 
in favor of it, 1 cannot persuade myself 
that it is correct; as if established at all, 
it must be at the expense of another 
moral duty, viz.: not to publish slander- 
ous matter, unless you know it to be 
true. For these reasons, 1 am of opin- 
ion, that the rule for a new trial ought to 
be made absolute. 





Earte, J.—In this case a rule nisi for 
a new trial was obtained on the ground 
of a misdirection. The plaintiff, who 
was the captain of a ship, brought this 
action fora publication of a libel, in show- 
ing to the ship-owner a letter from the 





mate to the defendant, importing mis- 
conduct of the captain. The defendant, 
who was a stranger to the plaintiff, and 
but little known to the ship-owner, had 
reason to believe from the contents of 
the letter, that the ship and crew were 
in danger of destruction if the letter was 
withheld, and that such danger would be 
averted if the letter was shown. The 
jury were directed to find for the defend- 
ant, if in their judgment the defendant 
acted bona fide in showing the letter, and 
this direction is the subject of objection. 
The plaintiff contends that there was no 
evidence to rebut the presumption of 
malice from the publication of a libel— 
that there was no justifying occasion for 
the communication in question; because 
the defendant stood in no relation either 
to the ship-owner or the captain, and had 
no interest in the ship or crew. But the 
principle upon which communications 
may be said to be protected, the pre- 
sumption of malice being rebutted, ap- 
pears to me to be not restricted in the 
manner so contended for. Among such 
protected communications, there are 
some in which the protection is derived 
from the subject-matter alone, without 
regard to any relation in which the 
author may stand, such as criticism and 
public comments. (Carr v. Hood, 1 
Camp. 355; Parmiter v. Coupland, 6 
Mee & W.105). There were others in 
which the protection is derived from the 
relation in which the giver of the informa- 
tion stands to the person who is the sub- 
ject of it, as in case of communication by 
a party in the conduct of his affairs, 
where his interest is concerned. (Fair- 
man v. Ives,5 B. & Ald. 642; M’Dou- 
gall v. Claridge, 1 Camp. 267; Toogood 
v. Spyring, 1 C., M., & R. 193). There 
is also another class in which the protec- 
tion appears to me to be derived from 
the relation in which the receiver of the 
information stands to the person who is 
the subject of it, as in the case of infor- 
mation given to prevent damage from 
misconduct ; and for this class, I think, 
it is not essential that the giver of the in- 
formation should stand in any relation to 
the other parties. It is clear, that the 
rule is founded ona consideration of the 
importance of the information to the in- 
terest of the receiver; and this con- 
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sideration has no reference to the source 

whence the information is derived. 

Cases have been referred to, in which 

such information was held to be justifi- 

able if the bona fides were found by the 

jury, and in which no mention is made 

of the defendant being placed in any re- | 
lation which made it a duty on his part to 
inform. The notice to a vendor to be- 
ware of the plaintiff as purchaser, in 
Herver v. Dowson, (Bull. N. P. 8); the 
notice to a landlord of the misconduct of 
the plaintiff, his steward, in Cleaver v. 
Senande, (1 Camp. 268, cited in M‘Dou- | 
gall v. Claridge, Id. 267); also, the no- 
tice to a next friend of an infant plaintiff. 
in a chancery suit to beware of the cha- 
racter of the plaintiff as likely to create 
liability for costs, in Wright v. Woodgate, 
(2 C., M. & R. 573); and the notice of 
a report of a run upon the bank of the 
plaintiff to a person being in the neigh- 
borhood, and liable to: be affected there- ' 
by, in Bromage v. Prosser, (4 B. & C. 
247), may be taken as examples. A 
common application of the principle is 
in the giving of the characters of servants, 
and this occurs most frequently in re- 
spect of a former master’s answer to an 
inquiry ; and the rule is often expressed 
as if it was essential that the giver of the 
information should stand in the relation 
of a former master. But, in considering 
the reason of the rule, and the authori- 
ties, that form of expression appears to 
me to be incorrect. It is clear that the 
rule is founded on the interest of the re- 
ceiver to know the character of the ser- 
vant. It is also clear, that if the giver of, 
the information indulges any selfish mo- 
tive in giving a bad character, he loses 
the protection, on the ground of express 
malice. (Rogers v. Clifton,3 B. & P. | 
587; Pattison v. Jones, 8 B. & C. 578; 
Child v. Afleck, 9 B. & C. 403). It has 

been considered by some judges, that a 

former master volunteering a character, 
would be justified if he acted bona fide ; 

but a former master volunteering stands 

in no relation either to the servant or the | 
new master: he is, in effect, a stranger | 
and is not called on by inquiry. In blake | 
v. Pilfold, (1 M. & R. 198), the defend-' 
ant stood in no present or past relation! 
to the plaintiff or his employers, but he | 


was held justified in communicating the 
information against the plaintiff, which 
he had received on account of the inter- 
est which the employers of the plaintiff 
had in knowing his character. In one 
of the earliest cases on the protection to 
a former master in giving a character of 
a servant, the case is decided as coming 


within the general principle of confiden- 


tial communications, and not in any con- 
sideration of the relation of master. 
(Edmondson v. Stephenson, Bull. N. P. 8). 
In the present case, the defendant, hav- 
ing reason to believe he had information 
of importance to the ship-owner in re- 
spect of his captain, gave it for the pur- 


pose of preventing a considerable dam- 


age to his property from misconduct, and 


on this ground, appears to me to be justi- 


fied. The defendant had also reason to 
believe, that by giving his information, 
he should save the lives of the crew, and 
and on this ground also, he appears to 
me to be justified in giving it either to 
the crew or the ship-owner on their be- 
half, supposing always that the jury 
found he acted with good faith. Some 
objections were made to the mode of 
communication, but it appears to me to 
have been as cautious as could be re- 
quired under the circumstances; and 
if the defendant acted incautiously, or 
went to some degree beyond what may 
be thought to have been strictly required 


for his purpose, these were matters for 


The 


the jury as evidence of malice. 


‘evil likely to arise from the protecting 


information, bona fide given to prevent 
damage from misconduct, appears to me 


_much less than that from putting a stop 
|to such information, by rendering the 
giver of it liable in damages, unless he 


has legal proof of the truth; and the 
circumstance of the information being 
officious or without reasonable grounds, 
or of slight importance, ought to be ap- 
preciated by the jury. It follows, that 
in my judgment, the rule should be dis- 
charged. 


Tne Court being equally divided in 
opinion, the verdict to stand; and ac- 
cordingly— 


Rule discharged. 


Tare 





eae 
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Court of Exchequer. 





Before the Right Honorable Sir FREDERICK 
POLLOCK, Lord Chief Baron, and the rest of 
the Barons. 


Wacker v. Nussey.—10¢h January, 1847. 


A. being indebted to B. in 4]. 14s. 6d., a parol bar- 
gain was made between them for the sale by 
sample from A. to B. of certain goods above the 
value of 10/.; and it was at the same time agreed 
that the 41. 14s. 6d. should be taken in part pay- 
ment. The goods were accordingly afterwards 
delivered, but were returned by the defendant, 
as not according with the sample: Held, that 
the above facts did not amount to either a part 
payment, or payment by way of earnest to satis- 
fy the 17th section of the statute of frauds, (29 
Car. 2, c. 3.) 

Semble, that if the agreement had been that A. 
was to pay 4. 14s. 6d., and then take it back as 
earnest or part payment, it might have been 
sufficient to satisfy the statute, without proving 
an actual passing of the money from A. to B., 
and back again. 


Tats was an action of debt for goods 
sold and delivered ; to which the defend- 
ant pleaded the general issue and a set- 
off. At the trial before the under-sheriff, 
it appeared that at a time when the 
plaintiff was indebted to the defendant 
in 41. 14s. 6d., for goods sold and deli 
vered by him to the plaintiff, the parties 
made a bargain for the sale by sample 
for the goods, in respect of which the 
present action was brought, and likewise 
agreed that the 4/7. 14s. 6d should be ta- 
ken in part payment. The goods were 
subsequently delivered to the defendant, 
who in about two days afterwards re- 
turned them, saying that they were not 
agreeable to the sample, and that he must 
have his 4/. 14s.6d. back. The goods were 
above the value of 10/., and there was no 
note or memorandum in writing of the 
bargain; but it was contended by the 
plaintiff’s counsel that the provisions of 
the 17th section of the statute of frauds, 
(29 Car. 2, c. 3,) were satisfied, on the 
grounds that there had been both an ac- 
ceptance of the goods by the defendant, 
and also a part payment of their price. 
The under-sheriff, however, held that 
the facts disclosed in evidence did not 
amount to a part payment under the 
statute ; and he left only the question of 
acceptance to the jury, who found for the 
defendant. 





J. Addison ‘moved for a new trial.— 
The 17th section of the 29 Car. 2 6.2. 
enacts, that “no contract for the sale of 
any goods, wares, or merchandise for the 
price of 107. or upwards, shall be allowed 
to be good, except the buyer shall ac- 
cept part of the goods so sold, aud actu- 
ally receive the same, or give something 
in earnest to bind the bargain or in part 
payment, or that some note or memoran- 
dum in writing of the said bargain be 
made and signed by the parties to be 
charged by such contract, or their agents 
thereunto lawfully authorized.” Now 
although the under-sheriff in this case 
rightly left the question of acceptance 
to the jury, he was wrong in holding 
that there was no evidence of a giving 
of earnest to bind the bargain or of part 
payment. The case must be taken as if 
the old debt of 47. 14s. 6d. was paid down 
at the time of the new bargain, and the 
money paid back again by the defend- 
ant in contemplation of the future deli- 
very of these goods by the plaintiff; and 
that agreement and delivery might be 
pleaded in bar to any action brought af- 
terwards by the defendant to recover 
back that sum. [Pollock, C. B—You 
want to substitute the giving up a right 
of action for the corporal, visible, tangi- 
ble thing which the statute requires to be 
done as a token of the contract. Alder- 
son, B.—The statute of frauds says there 
shall be a contract and something else. 
Now what is the something else in this 
case? You are making the bargain it- 
self evidence of that without which the 
bargain is not good.] In Hart v. Nash, 
(2 Cr., M. & R. 337,) it was held by this 
court that where parties to a bill of ex- 
change agree that goods shall be supplied 
in part payment, which are supplied ac- 
cordingly, it is a part payment so as to 
prevent the operation of the statute of 
limitations. 


Poutock, C. B.—-There is no ground 
for a rule in this case. Mr. Addison says 
that the facts disclosed show a part pay- 
ment for these goods so as to satisfy the 
statute of frauds; but I am of opinion 
that they do not. I should be contented 
to rest the case on a point made by my 
brother Alderson during the argument, 
namely, that the evidence shows nothing 
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but a contract, while the statute of frauds 
requires that there must be a contract 
and something besides. Now there was 
no part payment for these goods at the 
time of the contract, for it is not con- 
tended that there was any until the 
goods were delivered; and the question 
is, what passed between the parties at 
the time of the contract, not what was 
the effect of the delivery of the goods 
afterwards. By the words of the sta- 
tute, something must be given “in earn- 
est to bind the bargain or in part pay- 
ment,” i. e. something that passes at the 
time actually or verbally ; as for instance, 
if at that time there was a positive 
agreement that the old debt should be 
extinguished and the price of these 
goods be received instead of it, it might not 
be necessary to go through the ceremony 
of giving over the money and having it 
back again. But this transaction does 
not amount to that; and consequently, 
the contract is not taken out of the ope- 
ration of the statute, as there is no note 


in writing and nothing equivalent to part 
payment or earnest of the bargain. 


Parke, B.—I am of the same opinion, 
and think that the under-sheriff was 
right in leaving to the jury the simple 
question whether there had been any ac- 
ceptance of these goods. According to 
the notes of the under-sheriff, the con- 
tract between the parties appears to 
have been this. The plaintiff was in- 
debted to the defendant in 47. 14s. 6d., no 
matter for what. That debt subsisting, 
a contract was entered into that the 
plaintiff should supply the defendant 
with certain goods, of which a sample 
was given, and the remainder of the ver- 


bal agreement was that the former debt | 


should go in part payment, the differ- 
ence to be made up by the defendant. 
agree with Mr. Addison, that if you 
could make out the contract to be, that 
the parties were to be put in possession 
of the money at the time—that the 41. 
14s. 6d., was to be paid down in cash by 
the plaintiff and taken back by him again 
as earnest or in part payment of his de- 
mand, it might have been sufficient to 
satisfy the statute of frauds; and I ima- 
gine that it would not be necessary un- | 
der such circumstances to prove an ac- | 


1} 


|tual passing of the money. Now, was 
| that the real state of the case here? It 
| is clear, on looking at the evidence, that 
irrespective of the future delivery of the 
| goods, there was no such contract ex- 
pressed or implied as that the 4/. 14s. 6d. 
was to be paid and then repaid by way 
of earnest or part payment—looking at 
the under-sheriff's notes, that construc- 
tion is quite out of the question. What 
then was the real transaction? Not that 
the 4/, 14s. 6d. should be taken as part 
| payment of the contract arising out of 
i the sale by the plaintiff to the defendant ; 
| but that the goods should be delivered by 
the plaintiff by way of satisfaction of the 
4/, 14s. 6d., and consequently there must 
‘have been a contract by the defendant 
|to pay for the remainder. There is no 
pretence for saying that there was an 
separate agreement as to the 4/. 14s. 6d.; 
it was a portion of one contemporaneous 
contract. That being the transaction, 
there is no payment to the plaintiff by 
way of earnest, and no part payment of 
the goods sold by him. The goods 
themselves are intended to be delivered 
jin satisfaction of a debt; and conse- 
quently the statute of frauds has not been 
complied with, which requires that there 
must either be earnest given to show 
that the party is in earnest, or a part pay- 
ment at or subsequent to the time of the 
contract made, or a note in writing. 





Auperson, B.—I am of the same opin- 
ion, and think that if we were not so to 
hold we should be repealing the 17th 
section of the statue of frauds, which 
requires the buyer to do two things, 
namely: to make a contract, and at or 
after the time of doing so pay sqmething 
in the discharge of it, &c. If we were 
not so to construe this section many ex- 
pressions in contracts like these might 
be considered by a skilful person as 
equivalent to a part payment, and we 
should accordingly exempt them from 
being in writing and allow them to be 
proved by parol, and so let in all the 
evils of falsehood and fraud which that 
statute intended to prevent. 








Puatr, B., concurred. 


Rule refused. 





